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COMPANIES: AN OUTMODED PROTECTION? _

r{meansud:

SUMMARYE ) .

i i vcmjoycdabmtdlhnimionoﬂhbilhyﬁxmvbcomga..— Fioally,
g mﬁcshiﬁinﬂ:cumdmlcpboncnguhﬁon.amodiﬁcdlhniuﬂondfﬁlbiﬁty
-tariff provision is w‘numod-.,Yot.-almoughﬂ:cdchuofwkpb_ommupmy pﬂuicnhnhﬁngn'hcmw
lcvel,th:ﬁnxiudonotlhbﬂity:ﬁnpaxhuinmoitjmisdicdom-..wampommtumiuﬁonoﬂhbmty .
conﬁmsdwhavcalcgiﬁnntcphochloalopaaﬁnsmlcphonb ' cit wi ificati
Mnnytclephonccompmynﬂfﬁcmhinﬁuihﬁonoﬂbbﬂityhngmgcwhichpm&owpmﬁmfmmdmugc

lephoae regulat

amlyxi:ofthclimitltionoﬂixbi‘lkymiﬂ'chusu-... Highli@ﬁnlthemhﬁonwmﬁnﬂteddmscawudlwd
ecmonﬁalulcpbmntu.Maﬁfmw&mfomddn!bcuﬂhywmmbionnﬁaupmdxvmdﬁyof
ihclhninﬁOnoflhbilityuama!lpoﬁcyinmuinzuwg...An:dditiomldhﬁndiOnwwccnn
linbilitymdtbclinbil_ityohtolcphonc'compmyisﬂwnamoftbccusmm., .

TEXT:
[*629] _ .
: Hix*unicuﬂyrbeal-tclcphow;cgm_anb  have eajoyed 2 broad Limitation of liability for service outages. This
iap cvolved along with the strict oversight and regulation’ st characterized-the prodi jture
telecommunications industry. In cxchinge for the roquired universal servioe obligation, sate utility commissions limited
mcovcryofdnmsulpinntbcnﬁlﬁ)’. =8 of keeping ! ey te. As the modem
telecommunicationt industry undcrgoes regulatory mfmtn,hom,ﬁachisuxicwsfotﬁmiuﬁonoﬂhbimymyno

longcrcxist.'rhcntharofthiuiat:ap!mumcmmbluminins!oﬂiniuﬁmoﬂhbnhyinmbphm

regulation and discusses public policy considerations for the protection: Next, the author examines e justification for '

1i_nﬁtntionofliabilityinthccon!mdﬁ:cncWﬁumn ofuﬁlityu;ultﬁoh.le_ly,ﬁnmthorugtm_Mdapﬁemc
dramatic shift in the nature of;ckphomrcguhﬁon,tnmdiﬁfdlinindonofﬁlbﬂkyuﬁﬁpovhionksﬁu'mmﬂ

' Linoduction

ln1988.lﬁndcsuoyeddx(dcplmswi@hgmﬁOnhmeCﬁagowbmbofﬂimdﬂanMi& nl The fire
coampletely devastited the comummications facility, which had routioely routzd and directed up to 3.5 milion calls
daily. 22 After the fire, the daomage coaplclclynupcndodtekpboéc scrviocwmdﬁomd:cwamnmdsouthwmcm
subudmsofaxicago,andfor:ppmﬂmulyommmblﬁuﬂ:gdiaﬂa.thzm{dm;ndb\niminthenﬁm




Page 2

inesse hmilmghmtmid“mﬂincdmotmousﬁmﬁdlouddﬁmud

o‘mgf,xdawdchhmm\mhiaingmudmdtdepwoo@qnldhpcmh& n9'nnu.mmostjumdkdou.cvcn
lfa;dcpbonccomptny’uondndisncgliscm,rcp:dlmofthccxmﬁohhcdmgc,nanoompmlyamidmnity.
'Ihcmuimionoﬂhbﬂitymiﬁhngﬂlgﬂand(hcpowcﬁonitcxtmdlmﬂnmpecﬁwnﬁlityhmoumﬂhof&c
;mxmtofuﬁliqmguhﬁcn.undisﬁeq\wnﬂyjusﬁﬁedu.mmaﬁmf«ﬁww‘ of regulation. nl®
; Matsdmmmnmpmhimwbmwwmwmmhﬁ&mmﬁ;MM
i T c:ul';avioewidﬁnds&rﬁxmhucm 11 In ex{*631] change, many

require telephone €0 to univers!

states slso regulate wility Hability. fimiting recovery ofdnnnga‘gpinnuﬁlma and thereby avoiding the mvmmof
such costs into rates 2 But strict regulation, which represents the burden that Timitation of
mbxhtymvesmnucvmc.h shifting. Both on;nddcttguhﬁoﬂnowchumscgmﬂlﬁoﬂbebduﬂry,
and many stato ions bave with flexible pa a3

Yet, slthough the degreo of telcphone compeny regulation is abating at the sute fevel, the limitstion of Hability stll

Thisootcmmhctwhdbcttbcux:zﬁhﬁonofmbuityis'sdﬂ thotbalopcaﬂncmnpﬁmic companics
withinth.ewrmltxvgumyguncwﬂﬂrmuckplo:dm priglmofthelhniuﬁononhbiﬁtydoarint in telephonc
n and peovides an vmkwdmeptufcofcwtunﬁaﬁmofﬁibiﬁtyptuﬁslqm. 14 Past 1 alsa discusses

[»)
thcptblicpolicycomida‘lﬁommdlcpldooumdmmfy?othﬁom‘ndecmmﬁfymdmbmyhﬁ:

opasﬁngtelcphonc compsny :cgullbon.amcnmthsomc modificstion. - nl? vaooncbddﬁnt_ev'cﬂhﬁwof
shifting trends in regulstory omﬁz!!gﬁmiudmofmhnkywiﬂmviﬁmmsﬁﬂmxiombk_apdmryw
mummﬁmhwm&dmmdﬂm“mnﬁm@?w“ﬁﬁm ni8 S :

Miny telepbooe company tariffs contain limitation of Tiabvility hhguléé which protects the cospontica fiom
»dnmgcdthm;ﬁﬁnsﬁomcnmofomiuiuns_ln.aﬁc& -nl9'rwcpmﬂslomevolvedunco@o['632] peot of
the regulatory structure of tclcphony- 020 This section traces tho evpmtioqqf_u:lcphooc regulation, the genesis of the

hmmtmno(hzbiluycmccp(. ﬁnwcightmcjudscw)'):ua such clzuscs.
T A Telephont Regulation
inlblo,Cnngmszwdmpwibukyfmxbpwindw 3 w&cww ‘
Commissiot. 221 1In 1934, csublishodthc!'ed_c'ttlouwnnﬁnﬁom comnﬂnionwbiéh.mmd- )

he Fodera) Comsumpications Cornmission, 23 while regulsiory commissions fn cach strie ovenec the intristate
opmdmsoftdnphw:eompqﬁa. n24smmtyp':_allycusiify rath which p vi ervi
wpmwdmompdia.nﬂiedm gommnggn}agmcyqvaﬁghtofopuzﬁmmndn@mkin&',n‘;ﬁ_

responsibility for telephooe regulation.. n22 Curzently, interstate. :exepmnc__opmﬁons remain under the jurlsdicton of

univu‘sdscrvicc._hZSia.ndu'udnwgiﬁ&mnxcguhﬁon @ﬁmhmb@mﬂﬁmm»mw i
mmdcﬂymg goal ofmiknﬂmﬁxmﬁ:;ptbﬁsionofdpﬁmm&was&v'icqdm.soasblem :
31 In 1982, howeves, government antitrust litigation against ATET vesulted in the divestuae of that companty 10d e
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'BaincIl&" n32 The scﬂlancm of the AT&T mﬁm_ut suit, the Modified Final Judgment, n3) ot

formation of the
aversight of the

only changed the structurc ofummnmaﬁomm;boauwdnmnfnmcpov:uof

state utility corumissions bave followed the national pmcompCtiﬁén movement and have approved a varicty of
regulatory reforms. n36 chhwymmsdons still maintain the role of overseer of the tela [*634] phone

- companics. Srict rate of returh regalation, bowever, has ceded in msny jucisdictions & altcmative paradigms of
regulatory oversight inchuding price csp, 37 incentive, 138 or rate stabilization regulation. n39 ’

Mﬂnughndmﬂdd@dwdmepo&yshiﬁhmmmkphommguhﬁonkmnbcymddn;copcéfthi: )
certai mthpkdmmmdlMtymﬂ'damF«

pmpomofcwlnatinamuiuﬁopofuahﬂity.mcWWOI&RW&anWW

cm%m@uﬂﬁnﬂyf&mwcow:wmmm:mwmnym'@enm 0
.mcmwaisﬁc!gmﬂyhdiwnmnhzofmcmdmofu;uhﬁogoﬂ@mwc: yuics. DAL

phm,scvenlmulnvcinpowdqmlityofmviccsundndtuncomponmtofm,ﬂcﬂﬂemgtmdon. nd2 Other

qmﬁtyovaﬁg}ummuhnvcbccupmcbucdby [*635] large outeges. 043 For cxample, in reaction to the

i fire, mmnmgmmwﬁonmammmwmm

response procedures. nds : .
Anothcrpaﬁnmlmdhﬂauﬁngomgmnhormcmminumoummiﬂﬁwoompctiﬁonismtmmylocal

tclcphonccompanidhwaxplomddmﬁmmuﬁns(aﬂcdmmzdivmky)mcnlmrdhbiﬁtymd“oﬁ )

Quality of service standards and service cnbancements may case the amount of litigntion regarding Eimitation of
li’n\;ﬂity"t:husb’c.:bapim thesc efforts, howevez, courts do not matyze coaipanies’ effuxts to reduce risk of cutsge, but
matly‘:pplyg!iébbnloct-ﬁmiuﬁon of liability. 48 This limitation, developed as compensstion for the more traditional
nguhuycnm nd9 mingvirnn!ly;mchncdl mdaphcmeduzpdng\;hmryappma_cha.

B. Limitation of Lisbility Clauscs
1. Tasiffs s Foree of Law: Source of Limitation of Liability Clanscs

most jurisdictions, 151 [*636] uaamuwmmmmmuwwmm
hensive schedules of nm,ndqchniﬁadom.mdmg?h?:i_wimmc;dminimm sgency charged with

)

public udlityomight-_nﬂ_mvidom dicuted by these Jurisdictional stanstcs and ariffs curtail and govern the rights

and privileges thata wtility might seck if it were Tn—m'cguhtodntonmmgx into ordinary

et

mhﬁmhipswi&wﬁomﬁihlbcmmrhcqﬁlwc.lnﬁ ‘

Auwmmwwsomdnuﬁﬁmmmmemnymmm n54 Most couts recogaize the
dclcpﬁonofaudmixybythnkghhmm&cuﬂhymm&hmmmwdmthbqﬂﬁcmthdywmcm
of the utility's duty to its customets. nﬁﬂmtfmt.ﬁhqhﬁnﬂnﬁongﬂhbiﬁtymbispmpnfy:ppﬁycdbythe
jurisdictional nguhmbody.moacomﬁhbld'd:d\inbﬂi‘tywidnm, ifrwomb}c.opc;xhcm'ﬁnﬁtthc telephons
company_‘:ﬁnbility.'nﬁ : : B ' L ‘ Tt E .

2. Traditioral Support for Limitation of Lisbility Provisions

Inchusion of tariff prvisions limiting telepbone carapany liability evolved froih doctrines establisbed in telcgraph
law. 157 In Primrose V. [*637) W_ostanUrxioancygphCo;. t_xS%nsi:m!nalme intdcmphn_:gn_hﬁon,mou.s..
s@mwwmmmphmﬁdmmworm_wnm_mmw
mmdt_!ntlltboug,htdc_ptphconpaniahvcldmdmymdz_public,mcymnotcompkﬂquhgousmcom
cxnid!bccameumgeutximm:owﬁuwiﬂ:mmb{blcinﬁmic“hnbmcmiq. 060 The Couwrt
. went on to'say thatbecause mcsugcquniey!quo;pccthenhmofthc.a:_go. telegraph companics are not subject
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mﬁ:c:mlinbﬂiﬁuuo&acomonarﬁux. nGIMtthm_ntmludcdthnbccjmukchm ,
:mwmofthcv;!ucamaugcuﬁght'hxvqmdmumblcmmkcmmmmwuﬁmfwh@ﬂyvﬂud
carrier cannbt be expected to assumt 3 pob:ntnllyunhmi!od liability for a subscriber's
viluable mcssage in unforcscesb lc circumtances. 61 AN e .
H‘uzodcally,mnﬂyjmisdiéiiommpbedhquﬂm@oofﬂnﬁwd&bﬂiquammémdfﬁewmd
coastrictions df.tclcphonct\:guhtioa. 063 For example, inCom:Ilv.OhioBcll_'__Co..’ n64 an Ohlo appellata court
Apahlicuﬁlityis,bth,mguhted:utdyhmwmﬁmkmmmpﬁvﬂcsuwﬁchknighxw&mdqqﬁmq,
e omtrachisl reletions sre curtsiled by provisions of the statutcs, Its liabilities are Hkewise regulated and limited by
provisios :hemmmmtheayhghn.:ixweigrqndcnqavkcuﬂbcﬁnzd:qputglic.ﬁqcmﬁ_shu'n@hmmd
comrolkinoxdgw;xtthinﬁusﬁcc.Mw.hm&aimofqu‘mmgmnmyhm .
:bwldbedd'mbdmdlhﬁwd.!nux:nscltis‘tmltu:rofoontncgontbcanchnnd.bydmuﬁlitytndbuthcomd-byme

, st represcating all of its citizens, 065

Comtsinnnsumcacgmincnﬂyﬁpdthﬂlimimjoaoﬁhbmtymbmcomtimtiouilmdkplwbcnupplicdb
cudoftclcphoncouugcsormnhvdvinx'ncgﬂm;_ 066 Where such farbearance is a com [*638] “ponent of the
mﬂwﬁﬂyﬁﬁ:ﬁkwwmw“@wmmmmhwwwmm
. clause ix binding. n671‘h.ctuhau‘mh!dcﬁ:xmocnnumugivctonagcncy‘:lpprwalofllimiudono(u;bmty
: chuschotlenbucdunﬂ)cpzudwﬁntmcuriﬁdcfmq:cbpldnwddxmﬂitymdﬁxnmomamnhsk
exists for a cause of action. 068 - :

3. Types of Limitation of Liability Clauses

gms:ncglixcnoc.or.wilﬁ:luw_anﬂmbeh;ﬁx.'nﬂ OthujmisdlcbonSdmnpﬁshlbﬂypcol'mwbcM
teocics. 172 Generally, limitation of Tiability docs not apply to simnatioas tvolving illegatity, or fraudulent, wilful, oc
wantoq riscanduct. n73 For example, the Califor [*639] nia Public Utilities Commission promulgated a suls
irj] mimtoinfonncummg:xd:ﬂthsﬁmiutionofli_nbilitymlesdq'm_(tppljwsimdominvolvingwilﬁxl
nﬁsmndué&&ipdulgmconddct.dr'viohﬁomqﬂhc]_lw._ YL e . ,
'Ihn,tﬂsmxiall'y,munﬁlityoomnissioni:_' - cove limitation of liablity clauses for telcpbone companics, and
courts sustain their validity. n75 An evaluation of thizir continucd applicability must, however, progress beyond the

jusdﬁaﬁonsﬁb(l&nihﬁonof'ﬂib_mtypww.-._ —

, 4. Justfying Lisitation of Lisbility foc Reguisted Uslities

The willingniss of saost cotrts t0 upbold Himitation of Hability piovisicais dcpcnth on & varicty of public policy

cousiderations mdmgmpamgduchummdmspom&ilm,mof regulated telephone companics. 076 Primarily
: cmm&ommuthyclcmcmdmcmgdlmmhpuﬁmhruwmmmhu
tcomnnchndmmposodbythoumvualmcwqum;nddxmmnuofmgﬂmm. niTendasavital
linsiting componeat of the ratc-making process. 278 Same courts also cite the unique vulnerability telepbons :
companics bave bocause of their intchse reliance on techriology, - 879 and acknowlodge the inability to foresce damages

The basic dwoty supporting exculpatory clauses for damages msmc fmm savwcmtampbom jx that "a public
wrility, being strictly regulited in all operations with considcrable curtailment of uulghts and privileges; shall likewise
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bcmuxma..ndummumis'ﬁabiﬁdw 081 The Emitation ormbm:yi_mcn.mbuwmumay:om
i bahnocbctwecnthcbcncﬁtllndbm'dcnsofrtguhm ngzUnddyinzﬂﬁSpmmisciSﬂdendpch

Mm&pnhﬁcm,mihh'wﬁdﬂ&pubﬁcmmhtcrcst,gmltq_gbcpublkmm' tecest i the use,
wﬁchmbccmnonodwmcpuxbﬁcfmmcwmmoi 83 . O .

. _Atckphone chu wulwﬁvcnbwiuwm it i3 required t?_oﬁ'd' universal service without
ce— - erclght sﬁtm'@ﬁ“‘ ifit of serving a particular customct. MA&hf«nhnppdhmcandiscd_ssiumis
_ﬂzcmyhdxcodntéxxofﬁnﬁmdlhbﬂityfamsin&cmmhdddu!bequpczhcmmrcgumlgé_MB
mcmkphdncchpptny.bcutﬁﬁftﬂxbaiﬁawbcdcﬂmd_ d and fimited. n87 . -

S -kvniaﬁm»Oftbﬂ.bM theory characterizes the Emitation clanse a3 pot iolély_a limit on damage chum,

: mmgwhmwmmﬁmxxuwwﬂmuwﬁdwmw&w
mipmnpwdoxpcxfcd_qnaﬁtymvic&_m _ .
B. Limitcd Liability as a Rate Companent

Most e y, 60 mmm_“mhﬂmshipbdmpo&ﬂﬁﬂlhbmtytndnpm‘ujmﬁﬂaﬁm
for imits tianof!ixbilhyﬁonniliﬂa._,wlmU&SmmcCungthUnionv.EﬂcvéBm&.Oo., 92
.Wl&kp@w@ﬁléﬂplmvhmmm 193 Justice Brandeis, writing for the

The gouhot‘uni_formixymdequilhytit ldditiomlp;inciplc:ofu:!cphmc.mgﬁhﬁoptndqtcmkingﬁt
implicate timitation of lis ity. 097 The Court in Esteve Bros. wsmxmd&cmifmmmdummm:my
npplicaﬁonofuﬁlhynm,;ndliddlhnmﬂfdmﬁtydumnﬂcdm&enmu-mintiycﬁdﬂ'bcﬂwmlclcylindium
of the company's Liabillity and duty. mmw_nmmwwm-mpmowmmmm
ncovafocdamggaultwdmimampwd'micepmyﬂaahiahd ] .of service to those customers, and in
effect, [*642]) ptoviduuchuﬂ'mmwuprﬁq&!chuo(mmm ni00 - o : _

econonicdmlcpbannu.tthdifothup:_thM_ Mhmﬂﬂymﬂwmw,ﬁcﬂﬁdﬁyﬁ '
tho Iimitation of liability as a geactal pollcyinmgnu - n103 Thus, the court could not entertain suits for damages -
25 2 result of telephone service outages withou! aasting i phonc fates. n! . '
Amotber basis for linitation of lisbiity thatis a function of the fito-misking rationule i the peinciple of isk .
compensation. 0105 Many courts recognize fhat regulating agencics set & utility’s ratcs commensurate withtherisk
assumed, nl106 and reascmablé rates are dcpmdﬂﬂinymuponupholdmz the limitatiéa of lisbility sule.. n107 Unlike
a corporation competing in the opea marketplace, the structure of utility regulation-does not aflow telephone companics
madodapixﬁadu'ﬁopﬂnﬁomombyumhgdnmh;uodmdﬂpmmm a specific location or

customer. 1108 Jnstead, telepbone companics haves duty to servé all [*643) customers within their franchisc area.

nlwWhmwmuupboldliuﬁtxﬁouofﬁnbﬂity'fdt'mmunim orutﬂum.&xcyoﬁcnfocusonthculum

economic impact on the averags nutcpayer. nllo AR
Brosdened liability exposure incvitably aises costs, and hercby the rates of service. ni11 For example, in 1asc

“where a business owner sought dariiagés for Josses resulting from s burglary, alleging 3 telephone cox__x_:;'m_:y‘gqloyec

o
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Mgﬁgaﬂyugg'odﬂnﬁnciwrmlocwdm mcdamsy;;cmg_mdﬁamwunof;ppakhg_lddmifmﬁmiwdﬁnbﬂkyis
phccdiapanpublicuﬁl_itiesfokcvcrysqrvioc mcypuwidc,tbegmuﬂpnhﬁculwholcwuldbwtbcbmm‘ pll2
Bcauscmukpshnms charge utility cogmmissions _'th_thcdmyofsdﬁpsmsombknm.q:ddmissibmhvcmc

it ,.mmmmmmwmh.mmummhnu "a113 For example, if

discretion o design , 0815 W o .
mlcphoncoo@myﬁxbﬂitywuMfmnﬂ@m’bmwﬁmngmymmﬁqumnymmempmm

cosl.dnwzhnm'ofitmmxeguhtion. muld;;iﬁmifciybe"khlﬁodtoadlnwptya. 0114 This basis foc restricting

mcavay:gﬁnstmlepbonccomniuisdwplymguned i -hunod@MxmmﬁrlfWM_ rocr loises unjustly
| This sect "y lawwmmmmmWM‘&mofmmmmmﬁ&mm’
i telophone conpaics ad the rebrtion of those w.m,pmw&xmdﬁcwﬂvw,v"m“

in "

e emmizations, n117 bawever, the foundation A eatiouale for this Timitation réquires closey sorutny. o1 18 The
following section examincs the sppropristcncss of continuing to Iimit Kability as the foan of telephoae regulation shifts.

A Prescat Dy TustiGcaton: 1 Tt Ceters Pasbes? a129

"Pworipﬁﬁanlf.dnnhavchd:wofmmdmodmmianubcommnniuﬁonﬁntbclntmmy‘m
saatom!mmohpal;dmmwmtthhvc mwnymuxdmmmdmmmm
+ iration, and created an cxplé 'oanncwpmdocbmdc_-pabmtiQ; anlSwond,ﬁxmhchhﬁof
AT&Thn lmmbdddxtmsﬁﬁ chansbiﬂulcpbmmguhﬂan- -nlﬁ_mbmahRPOIAT&T.' n123 the formation
of thic "Baby Bells,” nlumdﬁfuwmﬂmﬁmofchFmd'MM-nlﬁmuda»' a
mfmﬁqnhthc‘uxdmdolog_yofldcpbpumguhﬁm. n!26lnlightofthacﬁuyaiﬁalch_xbgu.pa§iom

1. Do the Benefit apd Burdea Stll Batanca? S
As indicated in part IL, anl.oncofﬁ;caxnmmnﬂofthcjmﬁﬁéti_onﬁr:limitnﬁ_onéﬂi;billfyinhebdinoe
bdwcmdxwdmsundbmcﬁt;ofmguhuon. nlzahthcanmIﬁg:nvﬁonntnt.howcvcr.unnymtcmguhwq

commissions arc allowing tckephoae companics gxuﬁcxaafbnityin‘édvicc ﬁ(ﬁvi'sion and carnings,” 0129 and the
wmmyuxmgajuﬁfym;mmﬁmo:mmq. , :

a. The Degree of Rzguhmxy Stricture

The wblic.poliq_nm limiting liability is oficn described as coupmslmn for the cacumbrances of '

restrictive regulatioa. n130 waﬁmmmmmmw focuses on the “imposition” of -
regulation upon the utility. 0131 In fact, this scenario of a utility coapany A5 victimi md‘oubleifm-adoptsm

thcoryofmcqm[.‘slsl mqmb'wbomwtﬂznmgu!gmdd:é' ' catlons industry was a desirable
armngement enginecred byd:chIl system to protect market do:mmncc- n132Infact, faced with mﬂﬂcu‘;cp;_npe.ﬂtion
in the early 15008, ATgl‘vigwed:'m'gnlgﬁonu a protective ilicu where monopolistic advantages could thrive. n133.

This affrmative pasticipation in self-regulation makes questionable the peotectiontst underpinnings of the balanclng °
theoty of limtation of Bability. = "7 T T e SRR e e

tothe & mubdwmﬂumethevcryadmmumuvcagmcus
charged with their oversight. nlMOnMo&dbﬁ.&anWﬁo@h@ﬂ@qﬁﬁqﬂdd@dum
amm-mvw.wwofmmmwmmwmmjmm%m
been umble to influcnce the regulatory 1 of placing the regulatocs in the role of “cartc] mwaager.”
n135 Perhaps 2 qiddle groond between the self-futerest regulation theory and the passive disciplinary view of the
restrictions of regulation Is piore realistic. Even such moderate View, whn interposed with a shift in the extent of

' ammunmmwbuumorwmwmmqmmwwmpmm
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One clement of the balancing of burden nﬁomleisrisk;ssu!ivdou. n136 Historically, utility commissions
restricted telephone company raics 4 : X
state regulatory schemos, however, arc premised upod & BOW contract of rcguhuon.'l‘his new contract oficnallowsa
ulilitylnmaﬂmhaﬁghhhuofmmmmtawmmwmmm._l_|._:_l381.fmimpon;m
mwzdmwmwwkm'm‘whdw@mqmq? ati mpet
marketplace, 0139 should they still eajoy the guaranteed protection agatnst lisbility arising from service distuption?

jon is still "ormmwﬁu.dbm-mmﬁc;mwmwi&,mg T
» i nmm.xm[wclw@km:mmwﬁwwmhﬂwﬁhﬂwpmmmwmam

3 L o&amn@uhckdpm:mdnm 1 lack of ability to unilaterally change

mmnmmwmcgmm;sddbdwhmm 3 thhcbmiw. nuqrnhcxikad '

" revemuc Jevels arc altered, however, sound public paicy_x‘éq\ﬁfn?n'm-cnmhltimofdw appropriats degree of
- protection. - . » . : , . S
2. Js Rate Protection Still Necessary?
The dominant inﬁvoromninﬁouoﬂiabmryamamumnicimpmqnmnind;fcwcmcon'mamc

for allowing limintion_oﬂiabmtyinrw: of return regulation is the fear that

pbwd'hn'cmmdgﬁwwtsﬁnmq@c_nmiumgw e &2 _
'ismiimiswbacinkﬁc1992minoisBeIlprdpowd_ancwm:dwdofmguhbo;n._nuswtincludeduhwcy;qm ‘
on local rates. nl4_6'rhclcmnpbﬂhnm@mﬂﬁmedlhbﬂitywcwammmmhigh'
nmnﬂ‘eaﬂ:cava:ge'nmpayctdimaly,mwmﬂdulaxbcmblykhyed: nl47 o -
Bcamtwfthcch;ngainreguhmxymicumth_eﬁs&f&'@oﬁmmﬁtﬁnﬂuﬁm:ot_’mﬂpﬁvﬁmkwx
conviucing.Fornnuyooupmlaﬂkthmho)dof‘nowedxmhuﬁsm. 2148 suggesting a company should be
ecmidaxﬁom:ndlgplpﬁxx:ipkghpwm,mggmthuanemméfﬁmiuﬁon.eminthc-ammxmgnhwy
. environment, l|49i.s_xt_mnm C - . X

3. Toct Principlos: Argument Against Expanding Lisbiity

xequimdxolcoquﬂtcﬁsk,postaﬂyinthc'['“n ﬁn:mofmexpnﬂcddmymcusmt-o&ﬁﬁoﬁcy

. vAlthbughﬂ;cncw(omnpfmtculcphommguhtionkﬂggufmcqummtﬁltheﬁnﬁmﬁon’o{ﬁ;bﬂity,thc

rdnﬁvcapacityofmculcphontwmmiamdﬂxixmmtmbaxbumqtﬁ;ulmdcntctpproaditomy'

Altalﬁonofthcﬁmie-_ﬁonoﬂinbx’lity. nlSOThcrchtivcapadtyi:not;oumchimhm'ofthemhﬁwwalmonhc
S —btn—a—mmot.ﬂ;c_ldgﬁvcnbﬂityof thcpaxﬁawgyoidﬂpcb;s.:bwbit,urdkm'bum jt among & larger group.

and camings lovels while protecting the utility from competitive risk. n137_Modcm

pazticipate {n the competitive -

nlsl ; : A )

'Alﬁmzhnbc,anobviom-pnpﬂclwdlcgitngﬁonofﬁﬁlidamdﬂwian;umasi:ﬁntofapmductmﬁm
.ndiuunmmmppampmmq,mmim-qumqmdpummumnmwunwmtmm
mnnﬁcmmhbwnbk'mbwmmib‘x!gthcm nlSIHm,me,mjmofthe'butputkaﬁgniﬁqnt C
diﬁm’nccbdmnmmm:mm&mwwﬁmwmm‘wd@bemdmamkﬂm
company. 0153 Whena oamifactimer offers a product for sile, the customer can detcrminé whither the price - which
theoretically includes 8 pr 'mtocovapomﬁtlpmductlinbﬂkqugﬂ-ilwoxthdi‘e‘,utility.ofﬂwpmdm,m
cumma,c;n__decidqpﬁn'?t'r.gomm,mMpfqg‘_Mm,Wdlbﬁﬁmem_ L
'commainwdxy‘t,euvimnmmtﬁom.isqql;imﬂ#dy.ﬁmkd,b\nis'tﬁﬂhxxdyiupﬁn.cmganmcoﬂy

_,mmeaxomcucpmw@a;weuepmmwm‘.m&x 1155 with few or 5o
alteimatives, n156:the cusiomer can [*648] nptfdkégotheurﬁce.xnha.&e:mmtpaydicp inod
nm.evedifd:ehuhd:idathccﬁytddéfcndihk‘lizbﬂity'nﬁud@mgcm@&%‘amcw
limstation of liability for negligence cannot be coriipletcly removed because the resulting incresse in damage costs .
wouldbcdistximmdviainquscdmcﬂoaﬂcnstomax.myofﬁ@w&ﬁ&'mbkmbwﬁclm.m_hmw
in the context of a motopoly where subscribers have fow, if sny, slternstives. Elimioating d:cl_imittﬁouo[_lihbility

-
Cd
.

4
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oight disribete the cost of liability across the entire ratcpaying public. It would also, bowever, create an undesinbl

tensio nwuhmchismricdjgoalofunjmaltdcphommicc nlS?byblrdcnmxmo:ccustommwhocan_bmly

sfford cxistingrates. L T
An;ddiﬁonlldini_ncﬁopbctwccn_lmsmﬁmn@(smbiﬂ and the liability of a telephioné company i3 the nature .

of the customex ‘cmmgwodw.mtypwy”‘dt@- divi houscholds that arc niot fn a position to insure-

apmnpmmﬁnuury'«x'bumu!ﬁnsﬁommmwﬁcww&'{bomm&cwi!hgmp@mwm
nMMthmwmwmwamem,ewlwmm
mblamcpuﬁuwmhmymbﬂkyalhnkzﬁonmﬁmun!mmmddbcmdmemcﬁm

and directory ecrors. 161 [*649] : K . _
Although new regulatory paradigns 0162 otill Timit wtlities” ability to pass 1l coste directly to the ratepayer,
n163MWm-wmwmuzbmnbjea-mwcpmwm-M&w&y. nléd - .
cspccilﬂyinﬁghtofmcmagnimdcmdwuplcxityofﬁnwviccdxypm{dc ntﬁS:Mopposinahm_s;umnﬂbc-
c_ucﬁxllywdgtwdindcvc]opingtheoqmd?mcofﬁfbﬂhyaquhwcmwdbc.mcdm@&m

. AuumingthntmcmnofunﬁnﬁwdﬁabﬂhykmOptanMchm@myhﬂiﬂ
umcpaycu.amoccappmpxi}mwdqfﬁskshuinCMawmmmguhmmmﬂ«kamdaucupmﬁwof
kWWW.MOWhMWMWMW could not absarb therxte -
haum&dwuﬂbcwuymmmmcklcphommyﬁouthﬂnauscdmdut_ooomplceclhbmty.

[lfinols House Bill 4026, proposed in April of 1992, n168 fustratcs an attcmptod but unsuccessful alteration of
mmumotmm.mpmmmmwbmmmmWWmm@hwmﬁm

inganynk:,dqudnﬁﬁqﬁommhﬁfﬂhumldlhnhnuﬁmysﬁxbﬂhyfmdhedmhdimdhmdmm

disrup (*650] ticn of service that exceeds twenty-four hours. 0169 The bill's failure 1170 was probsbly attributable
to its brosd lenguage . s T

Such sweeping language removes all limitation of Hability for outages over twenty-four hours, and signals too
drumtic.achmmcbcamcunlinﬁmdmwvcryofd:magainthcwcofmiccﬁilmeot-tckpbonccompmycnnr-

is inconsistent with both regalitory nocds and principles of common law. n171 Although legislation might be 2’

solution 10 muicanzmcmbnae&inaamﬁtywmmnymm language i sy soch legishation should be
axvﬁxﬂyconmmwd‘wnﬂudnﬁnﬁuﬁwwddimimﬁnak . o

mcmofmw‘mmawmchvdo(qkwmwcﬁmmﬁwmmm unlimited
litbility.ltfmhup:bﬁdaanumcoﬁmmﬁvqfot.\niﬁﬁéﬁomlnnm:dcquatcmicequdnymndndsmdm
cwmmweﬁmtowww@w"nm T

e pesly,dependeat o the leagts o outag. Ths G lephonc ot 2P0

is!bctuiffcl:mem_abdleedbyﬂi.cM’Uﬁﬁﬁq&@hﬁﬁu&kbﬁmﬁMb&lQ@wbcnaplaintiﬂ'
proves gross negligeace nlﬂ‘l’hil"!iﬁiwdllmiuﬁun‘is_‘_ asistent with s st .
Tocal telephone companics to operate less as 2 regulsted monopoly, bat affording adequate protection in the arcis which
arc still under relatively strict oversight. - .
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. Uﬁwmdmmommmwqummm?y_@mywm{am lbcdnnccot.n
imampﬁoannyofthcm_mgnhwysptmﬁosimhﬂcqumdﬂﬂl.u,_mmthcummvﬁornnﬂq. nl75
'rhemityotmchnnd-tuuuyabdpuwc itr umkdmndmonSpenc_mtcﬁxglocalul_ephap_e
madmpbce.luthcgho:\ﬁcﬁ:.hg" , regulatory ission bot_ildav«xccsuvwequfhtykwhmmdm
) i uch- specific route diversity, n176 sbould

Addiliomlly.mmnmdﬁcdgdmohpal'm ‘insurance,” $ud tomet ific rou
encounsged it Mmmmmﬂwemdo{panhsthcwnofmmdmcﬂymmm

Himicqhsthcpublicyélicyjdsﬁﬁaﬁm'falinﬁﬁngtd;pboncw@myﬁabni!yfatonugumdqrmh _

i model. nlﬂswmcdivmneofAT&T-ndmonpﬁwhé' ‘ , o
———talecommunicstions regulation, ‘companics have been given gxuect. ﬂaibil‘ny in.elrmn' g4 and E ,
i ofngnhm_widmd;mwkmﬁmihﬁonoﬁiﬂbﬂnyfwwlepbomwm o

pricing. 0178 to the caning ,
wdom:geskkumpeninsinmdlﬂmguhmmonmpmmmmddwﬂqco
i i i j imitation. Thus, telephone companics
i should

'thcloal.ulcpbomcompam“-bom.“m“‘w‘ uoa 9 "
' xbouidwﬁamﬁmnddpanlwf«mgawmlﬁniﬁnznmuncgmm.md@nywmbm

FOOTNOTES:
nl.mziaﬂumct.LﬁchipaoumoaiuinWmsubu@s.mm”M_nw,1988,1,n“1’.

12 In re I1L Bell Swisching Station Litlg.; o. 73995, 1993 IIL LEXIS 65, t*2-3 (1L Aug-26, 1993). :

3. 14 st 3

]

4. szamons“mmmg-mncpakwéauomaeupmbmwommnmm o,
O:l.'l'ﬁb..MlylS,l988,l.l_tl. : . - : ‘
8. L re IIL Bell, No. 73999, 1993 ITL LEXTS 65, 8.*4.

26,14 at #1112 The briffprovidess= =~ = o
mmbﬂltyofd;eCOmpmyfmdmguuismaodomemm tions, * exrocs of Yo
dc&:ummidﬁ@nmmhghmcmofﬁ@imhs'mmowﬁcnm_mdpﬁauﬁbyh §
@WofW.MhmMWpMWWm&MMWwM
customer for the period of service during mchdmkﬁ._duis’ﬁon;hmupﬂpmc}du.mudcfeah
uamnﬁnionobdntuoubqjﬁgbmuhﬂmluyuxnmwﬁa@my. e . f
‘ nmn tppdhtccouxubo bcldﬁnuhc 'ecunom!c lou" doctnm ;mﬂMhMooman Manufacturing Co. v.

National Tank Co., 91 1l 2d 69, 435 N.E2d 443 (1982), precluded :ccovuy.TbemmmsSqnmaﬂ. .. .
bowever, that the doctrie did not bar recovery. 1d. at 15-16. I re JIL Bell, No. 73999, 1993 [lL LEXIS
65,:t'4.~1‘hcdisamionol’won9g_iigm@hmm-_h.bgpqq_ﬂ:epopcofﬁ{m R -

n7.1d.at *1.
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vﬁs.un~12.mminoissuplrm-mmhcwmamepmnﬁfrzmat_ed.vﬂsdcmmrofamd.mg“
pu:sutnleosa;mofd:pPubﬁcUﬁliﬁdAcL'Id.lfl'bemmt‘cpmvida; S _

lnmcfgnypubucuﬁlity:lnl!g!q.a\uctobcdopgotpemitw'bcdqmnnywt,:_n_maogﬂﬂn‘g_ rohibi
rabidden«dccluedmbcmhwﬁﬂ.m,hnomimdo-qytﬁmwﬂtighzméred-”bcldoimm' T by
any peovisions s of this Act or any rule, reguls tion, ocder or decision of the Hinols Commeroe Commission,
mdnndanmdtyofdﬁsmméwb&wﬁtymuﬁahkmdchmonsorompatﬁom_nmdmaeby
mmﬂmmﬁomlndifdzccmmshﬂﬁndtb!thﬂlﬂuoumﬂ' jon was wilfut, the court may in sdditica to

T AT Sxmges; svard-damages fos (e ake of example and by way of punishment.

220 1LCS 5/5-201 (West 1992)

mmmmcmnnumnncnchm-thcp@iwmd!dwtﬁmlmﬂwd-mwW&mh
under 5-201 of the Unilides Act. In re 1L Bell, No. 73999, 1993 L LEXTS 65, at *8. At the time of this writing, a
xmﬁan_fornhqxﬁnsbpcndinabcfotcﬂnmhnis&_zgmm . :

n9. Inrelll. BdlMtclxing Station Litlg., 234 Il App. 3d 457, 463-64, 596 NE2d 678, 682.'1-73 AL Dec.
54, 58 (15t Dist. 1992), rev'd, No. 73999, 1993 Nl LEXIS 65 (. Avg. 26,_1993). :

. 010, See Correll v. Ohto Bell Tel Co. 27 N.E24 173, 174 (Ohio Ct App. 1939) Gustifying tariff limitation
otﬁabﬂkyﬁocmkpbonccomcnydimcﬁoryonﬁuions and crrors mpuudoonudcxmmfotm!cmguhnonmd
control). . .

. nl1. Robext B. Homwx!z.mlmyeffkcguhmykdorm 132 (1989) ("Regulation granted Jocal telephone
mmpo}yﬁxmhkaﬁpdsccumdmcmbmnﬁonofbmiwnkkahmmmh&onwmkb'md
fromtplcphodccomparﬂuthcpublicin&autobugxﬁonofsawicewill-\mivunlscrvicc.");scenkomB.
Teske, After Divestiture 2 (1999). : - :

nl2. Ithicl 3 Sola Pool, Technologics of Freedom 101 (1983).

a13, Walter G. Bk &t 1= Telecommunications Poticy.for the 1990s s Beyond 131 (1990).

p_u.Secinﬁ;- notes 19-75 and .ccoupanmu:.

ats. See infra motes 76-1 19 and.ocomnyms text.

nl6. Secmﬁrl uotcs 120-67 andaoooupmm ot
. :,t_xl7.-SIoc mﬁ: notes l§8{76 andacc.oupmyinz text.

118, Sec infis notes 177-78 and accompanyinig text
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"a19. Ronald A. Case, Annotation, Liability of Telepbone Company (o Subscribet for Failure or Interruption
of Service, 67 ALR. 3d 76, 83 (1975): s¢cc also Helms v. Soutkwesterns Bell Tel. Co., 794 F.2d 188, 192-91 n.9
' (5th Cir. 1986) (citing cascs from 29 states regarding limmitation of liability provisions in telephone company -
tasiffs); Wilhite v. South Cent. Bell Tel, 693 F.2d 340, 342 (5tk Cir. 1982) (citing jurisdictions where, absent
wilful or wanton conduct, courts uphold limitation of Hability clauses); University Hills Beauty Academy v.
Mountaln States Tel. & TeL Cs., 534 P-2d 723, 726 n.I (Colo. Cr. App. 1976) (groviding an cxtensive list of
decisions upholding limitation of liability clauscs in telephone company ycllow page advertising cases).’

020. Harowitz, supra note 11, at 100.

-

;121.SccRi'cbardM.me&Rnnald'Br_;mﬁmmRzgnhﬁOnGtmcm(l978).'I‘thmn~EIHnsM
emmmwmmawwmmuuqmmmm
' abkw@anbmp‘cdinmmmhdono[inbmw(m.lmmny).mgq v : ey

22, Pub, L. No. 416, ch. 652, 48 Stat. 1064 (1934). The administrative deficiencles both of IOC oversight
of wired commusnications and oversight of radio saw legisiative proposals as esrly as 1929 to consolidate federat
-Mvmmbdwhm-gmy.hw&wmm&dqﬂ&mmbﬁms .
Combdm(F(x)nndamcCommhﬁwAmoﬂm.mCmnhﬁmCouhﬁﬁm':mhwm
wguqmqmmgthtaniaﬁpmvidegoodmﬁocnmmmblcntq.ﬂmwimmpﬂmll.nl22.126.1‘bc '
1934 OoMaﬂomMnmhaimdm@huﬁxafedaﬂhaﬁmﬁonﬂinvdvmhnlcpmmguhﬁonby
establishing the FOC, thereby articulating the goal of universal, affordable service. Teske, supra note 11,5t 2.

Normppn s

n23. 47 US.CS. 152 (1989).

124, See Horowitz, sapca nole 11, at 100. State teleptione regulation begun in 1907 with establishment of
the New York and Wisconsin public utility commissions. Most states formed public utility commissions shordy
thauﬁct.'l‘cxk_c.supnm 11,8t 2. ) ‘ ’

225. Telephony in the Unitod States bas not always had s monopolistic structure, The expiration of the Bell

pucmsin18933pubdﬁcmecunqxﬁtivob¢uksumemnnbcroﬂckphowincrwcleOO%bctwccn 1893 S
35 1907 Irmany instances; 85-3-result of the growth, numerous telephone companics operated in copcurrent S
locales. Bell, however, began an aggressive consolidation, and reduced the number of “mdependent™ telephone: d
companics Mcnﬁpﬂhd@uﬂfmh&cmﬁtﬂmﬂ“ﬁwxdaﬂopm, public policy makers
st the state and federal level intervensd. Bolter et al, supea note 13, at 75-76. .

126. Sce, ¢.g., Or. Rev. Stat. 756.040 (1992) ("The commission is vested with power and jurisdiction o _
mpcwiscmd-ugum;cvuypub!kuﬁlity,;.indhdomdﬂnp-wcm.uy}qdconv_cnicuhlhccxerciscof . B
such power and jurisdiction.”); Va. Code Ana. 56-35 (Michie 1993) ("The Commission shall kave the power, ' o
and be chargod with the duty, of supervising, regulating and controlling all public scrvice companics doing ' =
businminthisStxtc,ha!lmaummhtinswdncpctfomnnocof;hdqubﬂcduﬂa_md.dm&ghqgamrw.
and of comecting abuses therein by such compsnies.”). - : : ’

27, This doctrine of umiversal service is the comman Snderpinning of kepisiative inteat and scholarty -
lmly!dofdnchistoryofmgnhm;ycriginmdisancdlbc‘pubﬁcinmea‘&eoxyofrcguhﬁon.'lbcpubﬁc o 3
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interest theory of regulation vicws the administrative sgency 89 functioning as a watchdog for the gencral
- welfare through oversight of rates and profit levels. HoroWitz, supra note 11, at 23-25.

n28. mdvmlmwmmmmmmbcmmmmmmuw,mmk _
by everyone.” 1d. at 132. Ths statutory basis bt’dﬁsbmﬂy&mﬂhﬁqhngmgcptmgcpnbﬁqmqm
FuamplghQMommthohbﬁcmCodcpmda.Wlxgﬁhmﬁndllnddth&nmtbe

i i service st affordable rates to the greatest nuriber of citizens has beena
longstanding goal of the state.” Col. Pub, Udl, Code 871.5 (West 1993). ‘ .

o - p29. The justificstion for i tdepboncconpmic:'rwnnoninmnncml_nxbecndmduym
monapdly providers. Theoretically, _wahcwednzuhdomﬂ:cy'oouldcommndpﬁcadgniﬁqnﬂy;bovc
wban'couped&vcnnrbawuﬂm.'m&mmgﬂtﬁmnwwmbdximdwﬁoﬁnmﬁngh
amwpolyiaﬁxshnﬂnmmtpmﬂ)khpmmmpolysmiw.GmadyshpﬁMmbmmkﬁd
dztcxmhinxthcnhubax-ghééonofpmv_idinxsqﬁm i preciats and taxes - and adding to thata
msombkpmﬁtdrm&unmfﬁdmwnmumcaphlmy&ﬁnmunmLMmamm«
pmblcmusxocilbdwiththismctbod.imlndhzdminocnﬁvcfor&cﬁmlomﬁnvmﬁncciunwoﬁgmk
bucdmtoulcapihlhmmmmwctﬁxomgmmmfopmﬁngemdmcidbcauxmcbmeﬁndm
uvingmchnimmﬂowiothcwmtmmmhaﬂunpmviding;ddiﬁoddp:oﬁtto,thc_ﬁxm.Davithtfdct
aLInUOductiOanclccoqmmnicltiomPolicydeeogomichvclopmmt1,4(Imxw8dumnd.tdlledc.,

1969).
£30. Bolter et al,, supea notc 13, at 131

31, Sce Southérn Bell Tel. & Tel. v. Ivenchek. Inc, 204 S.E2d 457 (Ga. CL App. 1974) (indicating veility
coﬁnuinionmtnquhvtlcv_doﬁdﬁc’c_mdr&mﬁlc_nu). - . L :

32 Tcsi:c,mpnmﬁc 11,atS.

n33. Amid a growing trend towards deregulation and mounting competitive interest in telecommunications,
e US. Department of Justice brought suit against AT&T to end its powerful vertical integration through
Jdivesture of Western Electric and the Bell operating companics. United States v. AT&T, 352 F. Supp. 131
(D.D.C. 1982). Between 1974 and 1982, AT&T lobbicd heavily to defeat the antitrust case, but was
e encorss ful dn-its-bid 10 bave legislation passed protecting the monopoly structure. Oa January 8, 1982, the

of Justice and AT&T reached a settiement in Gic case, resulting inthe diveshure-af both- Western
Ebwkandmeopatmmmpcﬁqwhkhmspmoﬂu&cmmhmdw_mdmd
monopoliex. Horowitz, supra note 11, at 241, For an in depth discussion of the AT&T antitrust action snd
divcs_tm‘o.wcStzveColl,'l‘thaloﬂheCuim‘y:IchmhxpofAT&T(_l%G). :

034, Twerhafed ct al., supra pote 29, at 1.
35, AT&T, 552 F. Supp. at I31.

136, Bolter et al, supra pote 13, st 131.
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n37. Price caps can be a feature of incentive regulation plans, sce infra pote 38, but the term generally refers
10 3 method of capplng basic prices. Dawn Bushaus, State Regulators: Incentive Regulation Local Competition &
Top Agenda - ‘What's Best for Ratcpayers?, _Comnnmicaﬁochek_, Aug. 26, 1991, at 22F hereinafter Bushaus, -
Incentive Regulation. Under such plans, regulatory commissions sct ceiling and floor rates for competitive
services and Jet telephane companics adjust their rates within the limits. Dawn Bushaus, States Easing Local
Wom-NmWmemngbnmwwmw
ComnmicstionsWeek, Jaly 27, 1992, at 27 hercinaficr Bushaus, States Easing. -~ :

ﬂs.lnmﬁwmgullﬁonmcmldﬁnx'uckﬂmm complnybcplocrhinpmﬁonofthcirpmﬁtx,'proﬁdpd '
(hcyankccpmmdown,Bushm;.lnccnﬁch:gnl_tﬁon,xmanL:tnF. :

’ iﬂé.ilmmcntc wﬁﬂbdonnppmch:a:;iahtamgmﬂymdmodifumiwmocdmmimd
1evels and, conversely, mawmrisbﬁcuninpmdeﬁdmmad,mpam13.11137;:«1!500;{]
G. Schwartz & Jeffrey H. Hoagg, Virtual Divestiture: Sm)ctmﬂRcfotm()flnRHC;llFad. Comm. L4, 285 .

(1992).

MO.MdnndcﬁsﬁcsmwidalhwmludthkpMmguﬁﬁdnth
mmwmlm,vmmwﬁmmm-'mwmu
VcrmoanSavioedeMMW_TWWymdeILWm@”,aUSS.

mmwmww,@wwrmm:muwdmphancmm
EnglnndecpbomCoananyamswablcmhxrnoniuinnml. ncither does t imit NET's ability to cam.
Bolter et al, supra notc 13, at 132.1n 1990 the Ahb:nul‘ublicScwiccConunlmionmdedafoxmqt
Snceative regulation, called a "Rate Sbilization and Equity Plen,” for South Ceatral BelL The plan allows
Regulation Plan Three More Years WhhMiqm(}angcs,Tdocomnﬁaﬁcm Repots, Nov. 19, 1990, st 24.
Anmnmnndialmgdﬂmydmmdhﬂebnshwhcmthc&mmmcc«utofﬂcﬁntbmcmdy
MMWﬂlcﬁshﬁmmmwm&mmmmlim&MMumlm
of legislative and judicisl activity and provides Nebrasks telephone compsnies cousiderable freedom fromrate
" of retamn regulation. 1990 AB.A. Sec. Pub. UtiL, Comm. & Transp. L. Ann:Rep., at 147,

241. Mary Nagelhout, Inceative Regulation of Local Exchange Telephone Carriers, Pub. Utl. Fort, July 1,
1991, a1 46. : : : ’ o o ’

242. 14. For example, tthallﬁmm Public Utilities Codmission adopted an incentive-based regulstion
ﬁmxmkforﬁﬂMMhrg&kkpbomthdudedeﬂmmm@tofmcqmmy

tectmology. Jd «t48.

243. Andrew Fegelman, New Rules Aim 1o Prevent Fites That Would Suarl Phone Service, Chi. Trib., Sept
25,1991, 2, at 4. - . ‘ o

44, Sce supra potes 1-3 and accompasying text.

045, Fegelman, upra note 43, 2t 4.
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p46. Deomis L. Weisman, The Emerging Market for "Faultless’ Telecommunications, Telecommunications
Poly, Aug. 1990, at 333, 336. - . X

n47.1d. at 338.
n48. See infra notes 52-68 md.ooomnmm

-------- .= 249, Sce infia notes 76-119 and accampanying sext

nso.’m:miﬂbizWmm:mmmldﬁgmﬁ@gwwﬁwmwwmmmmh ‘
Iinois Béll's tarff was unrelated to the form of regulation. Jnn re JIL Bell Switching Station Lidg., No. 73999,
1993 M. LEXTS 65 (1. Aug. 26, 1993). Sce infra notés 1-8 :ndacoompmyingtcn. :

n51. Brooks B. Albery & Peter 3. Grandstaff, Local Transport Competition in U.S. Telecommunications,
Telecommunications Pol'y, Dec. 1959, at 355 (noting Jivestiture has actuslly incressed tolecommmmications-
regulation). Por example, in lﬁlmaxxwh_&Pochekpbonq Coapany (C&P) of Maryland asked .
mmmm&mmmﬁqhnp.mdwmwpm(hmﬁou&cmmm)
fot_moﬁxcuix”ywx.C&PofMuyhndMM C_&gfotRatc_Chmgés.Conmmnhﬁchek.hng 1,1992,at
3.'Howcvcr,\mdckth6phn,C&Pmsttti_llpinConnnkpionappmVllofntcchlnzuﬁornnm'mqnchu
.midcnﬁnlmicc,bu:inmlinu,mdndvmmdcalﬁngmviou such a5 call waiting and call forwarding. Id. In
) Olifomia.minocntivo-bucdmguhﬁonﬁnmcworkphcedbaﬁc monopaly services in a categogy subject to
fixed rates, and indexed oﬂ:unutdmhiadnsmcchmimNagcuwlﬂ.mPﬂnouﬂ,umth

lm.nﬂndsBcﬂTdcpboncCoupmypmposedapiccap 1an that would freeze Yocal rates foc throe years
andaﬂowmhunmm'chmgehwdanlIomndxcomldcdnshﬂ:ﬁon.l}dhdﬁwmwcutovdhadm:nd -
dxcqnalityofsavicc.'kobantth.BdlScebR:lcOmthCbi.Tn'b..Dec.l, 1992, 1, at 1, Few stxtes have
mchodmcancmdatguhmqmmofxmh.whuthcdmkphomw@miumhaaxbalm
qm)IO%mmnIly,withS?Odayxnoﬁoc.nnlc:sl%oftﬂ'ccwdcnntmncnﬁgnlpoﬁﬁonoppodngthcinatuc.
Somc sqviccs;rcnmlyfmcofmynh: of retum regulation. Teske, supra note 11, at 116-17.

n52. An example of such a statute is ss follows:

Na telecommumications carzier shall offer or provide telecommunications sexvice unless and nntil a tariff is filed
with the Cormunission which describes (be riatireof theservice; applicable ates-and-other chargoes, terms and
mndiﬁomofsaqumdbeachnxqachmgﬂ«oﬁa'mgnp&alm«umhwﬁ;hhwﬁqe

xhﬂbcoﬂ'acdmpwidclm&mnissionmypzwhthcfotmofmd:udﬂ‘mdmy;ddidomldtnm
information which shall be inclnded fherein. ‘

220 ILCS 5/13-501 (1993).
253, Gorrell v. Obio Bell Co., 27N.E.2d 173, 174 (Okio CL App. 1939).
w54 Minois Bell Tel Co. v. Miner, 11 Il App. 2444, 136 NE2d 1 (24 Dist. 1956)

The company’s official tariff filed with the mtcutibtycommunon..klpmdmelausmdcondmomupon
whid:'telcplwncmvicck'tmdaed.hnmnﬁlyicoupomntmdhmgnlpmdiuconmdsmd : :
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or by implication orbyopcta.tiouofhw;thembscﬁbcx'x are bound
_thatby.uistbcoomptny;kqmbtdcvi;mandiumbsaﬁ)dsamwtdcvhtcihacﬁm,. :
"4 at 58, 136 N.E.74 a1 8. But sec fn re ILL Bl Switching Station Litig., No. 73999, 1993 Il LEXIS 65, st *12
(. Aug. 26, 1993) ("Nothing in the Public Utilit.ics Act or the Commissien’s regulations suthorizes 2 utility to
cxanptiuclfﬁomﬁdlli;bilitybynt;nsoflmdt‘). : . :
255. Sec Colev. Pacific Tel. & Tel. Cov, 94 P.2d 216, 218-19 (Cal. C1 App. 1952) (citing Festern Undon
" fel-Co.v. Esteve Bros. & Co,, 256 US. 566, S71-T2 (1921)). O

relationships with its whscn'bm, expressly

256, Sce Riabaffv. Paclfic Tel. & Tel Co. 102 P.2d 465 (Cal. App. Dept Soper. OL 1940). Limitation of
linbilitychmmnot-nniqucw telephone companics, and can found in the tariffs of other utilitics and
commean carriers. See Lee v. Consol. Edison Co.of N.Y, 413 N.Y.S.2d 826 (N.Y. App. Div. 1978) (sustaining
dmmmﬂslmofﬁnﬁuﬁmofmnkywhacudﬁmyuﬁﬁtyﬁbmwwfam
ncgligcnccnndrcndcuu&blcforpossnc i ou!y).Btﬂscho:wndl;lc.R.R.v.ngmHJUS.{”.
<45 (1918} (finding railroad's liability limitation Swvalid a3 In violstion of specific statutory language probibiting
exculpatory chauses); In re JIL Bell Switching Station LIig. No. 73999, 1993 IIl. LEXIS 65, a1 *2-3 (L Avg. 26,
1993) (holding state statute negated effect of exculpatory tariff language). ' T o

nS7. Poo!.supnnotelz.li_l,'()l.“l'elegnphconxpnnics’ ' i
m«ﬁnzwmuuu}:ﬁuﬁShﬂuhmkﬁwb‘wmnhmkphmwﬁumobﬁpmdb
) mmmwdmmym:dw@qmﬁépubﬁcmpoﬁdcqmﬁqnmggmﬁan

* reasonsble rates. Primrase v. Western Union Tel. Co, IS4 US. 1, 14 (1893); see also Telegraph Co. v. Texuas,
‘105 U.S. 460, 464 (188)). : . . :

| 6s8. IS¢ US.t (1893).

nd9, Id. at 14.

v ieinn bt

p50. Id. at 14-13.
. _ nb6l.1d
062. Id. at 14-15, 3334,
. N63. See Waters v. Pacific Tel. Co., 523 P.2d 1161, 1164-66 (Cal. 1974) (&tin_; pumerous Cahfomn court
cases upholding telepbone t ﬁ;lﬂwﬁmitcdﬁnbnitymdzwwwﬁitmﬁmuccssium
curtailed liability); Southern Bell Tel & Tel. Co, v. Ivenchek, Inc., 204 S.E.2d 457, 459-60 (Ga. Ct. App. 1974)

(bolding reasonable timitation of lisbility for damages for iutmx:ptcdtclcpbonc.sqyingpgnofﬁcnw-

making function).
264, 27 NE2d 173, 174 (Ohio Ct App. 1939).

n6s. 1d.
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66. Helms v. Southwestern Bell Tel. Co., 794 F2d 188, 192 n.9 (5th Qir. 1986) (citing 26 jurisdictions

" where courts have ruled favorably for defendants in cates involving directory errors or omissions). The majority
orcouruholdﬁnﬂaﬁonofﬁabﬂitydhusumbcnﬁﬁ;ihocipcpdonkdn&winu.incuwhqcoanin _
jmhdkﬁomreﬁmmuphaumclhniuﬁmhmo{dirxtmyﬁﬂhgmmmﬂamioﬂ,- i for
yellow pages listings. Sec Underwooad v. South Cent. Bell Tel. Co., 590 So. 2d 170 (Ala. 199]) (bolding
Jiitsfion of Lisbility cleuse unconscicaable in directory omission casc); Anchorage v. Locker, 723 P2d. 1261
(Alaska 1986) (hoMing tariff provislons proecting regulated subjects from lability did not apply o yollow page .
advestising); Allen v. Michigon Bell Tel. Co. 171 N.K.2d 689 (Mich. Ct. App. 1969) (relying on mouopolistic
pature of yellow pages and bolding clause limiting lisbility uncoforceable duc to disparity of bargaining power
between partics). -

né7 Cole v. Paclfic Tel. & Tel-Co., 246 P.2d 686, 637 (Cal. Ct. App. 1952) (denying claim for telepbone
dhcdmyoniuionbiwdootdcphqmo@nyacu)pamnnﬂ'dnm). _

2

268. Sec gencrally Southwestern Sugar & Molasies Co. v. River Terminals, 360 US. 411, 417 (1959)
(giving cffect to exculpatory cleuse in terifY filed by commen carrier with Interitate Commoerce Commissioa);
Southern Bell Tel. & Tel. Co.v. Renchek, Inc., 204 S.E2d 457, 460 (Ga. Cv. App. 1974) (finding fixing of utility
rates is not & matier of private contract, and limited Hability for derages for interrupted tclephone service is 2a
inherent part of ratc). ' ' '

269. Case, supra note 19, 22 83.”
n70.14

u71. See, ¢.g., Robinson v. Southwestern Bell Tel. Co., 366 F. Supp. 307, 311 (W.D. Ark. 1972} (stating that
in Arkansas Hability limitation will not stand in the face of wilful and wanton mrisconduct or gross negligeace);
_Wheeler Stuckey Inc. v. Southwestern Bell Td. Co., 279 F. Supp. 712, 714-15 (W.D. Okla. 1967) (bolding that
telephone company may limit'its Lability in taiff language appeoved by the Oklahoma Carparation Commission
50 loag at it does not seck immmunity from gross negligeace or wilful conduct); Waters v. Pacific Tel. Co, 523
P.2d 1J61, 1167 n.9 (Cal. 1974) (poting California’s impasition of liahility for groas negligence); Bulbman, Inc.
v. Nevada Bell, 825 P.2d 588, 590 (Nev. 1992) (holding Neveda Bell tariff limitation of liability provision docs
pat spply to wilful, wenton oz gross pégligence); Abraham v. New York Tel, 380 N.Y.5.2d 969, 972 Y. Gv.

Ot 1976) {upbolding New York Public Service Conmmission's limitation of lisbility to acts oc omissions of grass
negligence). ' : : o :

072. Valentine v. Michigan Bell Tel. Co., 199 N.W.2d 182 (Mich. 1972) (bolding tariff provision :
unconscionable as to tort clainy, but in dicta stating pleadings indicated a lack of proof of negligence oa part of
telephone company). But cf. Ivenchek, Inc., 204 S.E.2d at 457 (dcuying plaintiff's contention thattaiff -
limitatioa of liability was imvalid). P - '

“WT3: Wheeler Stuckey, Tac., 279 F. Supp. at 714 (dcnying tclepbone customer’s claim for actusd and punifive
dammges for alleged pegligent conduct by telephond company fn yellow pages publishing); Proposed Report '
Regarding Limitation of Lisbility for Telophoue Corpocations, Adopted, Cal. Pub. Udl Commissioa, Dec. No.
7'{406. Case No. 8593, (1970) bereinafter California PUC Report. ‘ o
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n74. In 1970, the Califormia Public Utlities Commission undertock aa intensive investigation into limitation
of liability and concluded the rule has worked reasonably well and has enabled the tekephoae companies "to
provide service to the poblic sta fesser cost than would be the case if the rules pormitted greater liability for
crxmmdbmiuiou.'cdifbthUCRzpoﬂ.Wmﬁ;n 18. ' . S i

75. Bulbman, Inc., 825 P.2d at 590 (poting that most surisdictions hold that lisblity Limitation sbould be
upbcld when the claim'is fortimplcpcgﬁgmcc). o o S

n76. See infra notes 77-115 mdwooupanyingw:t. '

3. Sarrison v. Pacific N.W. Bell Yel. Ca., 608 P24 1206, 1211 (Or. Cx App. 1988) (bolding Gat
regulation of lizbilides tosomccmnliinmuymfmihcmeqdnbkbd:xmeofbmﬁu and bardens®).

W78, Western Union Tel. Co. v. Esteve Bros. & Co., 256 U.S. 565-(1921) (bolding limitstion of Hability is an
inherent part of regulated telegraph rates). - o - .

n79. Wilkrsoa v. New England Tel. & Tel. Co., 97 N.E. 413, 416 (Mass. IPJO}.WnHom!cfoflimihﬁou
of liability adopted by 4 fcvloomt.cqxiidl?lnthceuﬂdyauoﬂdq)bony. focused on the tcchnological
mnedhml@mchm.hwmmcphhﬁﬁdkaddﬂuhymbqhdﬁhxmmy,
tiznalsm.dﬁﬂmddntdcphommrbgwbmnanwﬂncc&mthddtbcﬁﬂmoﬁhcphhﬁﬁm :
Maﬂmmmwmwmmmdmwwm&d'mw'mm
limitatioa of liability clausc becsuse of the tclcphnncoomny'!imbiﬁtyto control all sources of potential

' u80. Waters v. Pacific Bell Tel. Co., 523 P.2d 1161 (Cal. 1974).

u81. Cole v. Paclfic Tel. & TeL Co,, 246 P-2d 686, 688 (Cal. Cx. App. 1952) (bolding custormer could not

x@mr«.mwmwmwmmtwmmmmmmwwmm
 imitation of Hability clausc). i R o

082, Garriton v. Pac{ﬁch. W.—BEH’Tél‘Cd.T&DJ‘P:zd_'-I-ZOG.—I-J-IJ—(&',-‘d..App.Jﬂm)_ﬁus_t_iﬂjgg limitation
a1 necessary 10 offict regulatory burdens). - .

083, Great N. UdLL Co. v. Public Serv. Comm'n. 293 P. 294; 298 (Mont. 1930) (cxplaining utility
commission powers to regulate and control utilitica (citing Munn v. Mlinols, 94 U.S. 113, 140 (1877))).

084, Soc Southern Bell Tel. & Tel. Co. v. Ivenchek, Inc., 204 SE2d 457 (Ga. Cu. App. 1974) ("It s the
responsibility of the commission to require a regulated utility to provide a level of service within its service arca
_ copsonant with this responsibility the commission must approve utility rates ....") (quoting Georgia Power Co.

3. Public Serv. Comm'n, 201 SE2d 423,427 (Ga. I973)).

85, Sec Stats ox rel. Mountain States Tel, & Tel. Ca. . District Court, 503 P31526 528.29 (Mont. 1972).
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ﬂG.HM:uptlnoﬁll,l&_l32.

587, Cole v. Pacific Bell Tel. & Tel. Co., 346 P-2d 686, 687 (Cal. Cv. App. 1952). -
Since thé telcphone company readcrs # service fecting the pablic, the state shall regulate nd contral it i ondes
to preveat injustioe, tnd 'inoonddatﬁonofsud:xcguhﬂoowdeowolhlhbﬂityhmdshonld_be
dcﬁncdwdﬁniwdglnlumehhamuuofdom:d.mﬂnouhmdbyhmﬂity;mdcndxothctbythe
mmﬁmmmﬁm. - : : . o

1. (quotms Correll v, Ohio Bell Tel. Cox, 27 N.E.2d 173, 174 (Oklo CL. Apy: 1939).

uBi,’?ﬂIHu’on v. New Eugland Tel., 97 NE2d 413, 416 (Mass. l95l)(ﬂhkrcﬁiﬂtﬁMB nofsbl?tyl
limitation of damages haxof&ﬂmdsqﬁc&.mpurposc isndnlolhnhinddcﬁncthcdmy...wuq;ply
service.”); sco also Julington OtakMa’dMJnc.uSouﬂlchﬂTd & Td. Ca., 35 Fla Supp- 183, 185 (Gir.
Q. 1971). . : . - - .

189, Julington Creek Marina, 35 Flo. Supp- ot 185.

50, Bulbman, Inc. v. Nevada Bell, 825 P-2d 588, 591 (Nev. 1992) (rocogaizing compaiy would bé subject
' towoxmnﬁnbm:ylfrdponﬁbkﬁucvﬂyulcpbommvieediawﬁcn). N . :

191, Western Unlon Tel Co. v. Esteve Bros. & Co, 256 U.S. 566 (1921) (allowing Kimited Habilityof

. te companyﬁxuunpawdmlcgnghurmscs);pavwaﬂv.WTdde.Co.,_94CéL1{pﬂ’.337,

339 (CL App. 1971) (noting commmissions take in0 oconsideration limitation of ability whea fixing tates foc
scrvice); Cole v. Pacific Bell Tel. & Tet Co., 246 P.2d 686, 687 (Cal. Cr App. 1952) (recognizng

reasonsble rates arc depeadent on limitation of Liability rules). . . ,

192, 256 US. 566.

093.Id. at 571.

4. 1d.

595: 360 U.S. 411 (1955).

n96.‘1¢ atd17-18. -'

597, See Esieve Bros, 256 US.a s
98, Id. at 566.

9. 1 ot 572,
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Unifmuﬂtyd‘mndcdﬂmmcntcmscmﬂwwholcdutymdﬁxcwtxolclhbﬂityofthcconpmy.ltcouldnot_

bcvadedbyngrewmt,:ﬁlllwﬁy...bckbf_lgxwmm.Tbcntcbecamc.notubcfmlmuaéfconmdby

which a Jegal lisbility could be modificd, but as a matter of law by which uniform liability was imposed.

a

0100, J4. at 573 ("Sinoe any deviation from the Lrwfull rate would ipvolve either #a undue preference oran
unjust discrimination, a rate lswfully established must spply cqually to a1L."); sée also Western Unlon Tel, Co. v.
tes ... thus became the lawful rates and the sttendant
Kmitatian of liability became the lawful condition upan which messages might be seat.”); Sims v. Westerm Unfon
Tel Co. 236 N.YS.2d 192, 195 (Sup. O 1963). A -

nlOl. Coachl(zhluu Cruces, Lid. v. Mountain Béll Tel. Co., 664 P.2d 994, ”J(NJ.L Cr. Agp. 1983) (The
liuihtionaisuunninmgulpinofﬂu:nw-mtkingﬁmcﬁan. & function that{s totally regulated by state and

v federal agencics.”) (quoting Pilot Indss. v. Southern Bell Tel. & Tel. Co., 495 F. Supp. 356 (1979))- .

n102. Southern Bell Tel. Co. v. Ivenchek, Inc., 204 5.E.2d 457, 459 (Ga. Ct. App. 1974). “What is justand
msonlblcwbcchhxed.whdhmhﬂypmmd,whtumiuﬁomdfﬁab:‘ﬁqmmmymmmix .
mlgmmmwu‘wmu‘mmwﬁmdaanﬁmﬁonof@uc ity rates, just as there
mpmpcncnmdemmdcndmsinﬁxingmsmnccpmm'ld. T .

n103. Waters v. Pacific Tel. & Tel. Co., 521 P.2d 1161, 1166 (Gal. 1974)

ul04. Id. at 1166. __ _ ,
Tt stands undxspumdﬂntﬂ:ccanmusmnhuappmvedlgmad pohcyoflin!dngﬂmlnbihtyo{'nlcphonc ;
utilitics forordimryncgligcncctoupodﬁedu-editdhmncc.audhuxdiedupomﬂ)cvaliditymdcﬂ'eptoﬂm:
policy in exercising its ratcmaking mncdon.l(:ko:ppaudquhattomwuhmiu for darmages as a resultof
saviqcinhmption..wmddlkwnﬂhcfotcgoinxpoﬁcy. ) C . -

4

-niﬂSTSmu~a1‘eL—Wam—Union-IcL_CO._v.,Eu.bIlc Serv. Comm'n, 264 S.H. 669; 671 (1924) (e

settied rule of commmon law.").

. n106.1d;; sec also Horowitz, supra note 11, st 132 (discussing regulation of AT&T a3 » monopolyand
noting “the stabilization of business ritk was accomplished througha guaranteed fair rate of retum and » policy
of long-term capitalization.”). - ’ ‘

2107, See Westera-Union Tel. Co. v. Esteve Bros. & Co., 256 U, 166, 572 (1921).

0108, Sce Waers v. Paclfic Tel. & Tel. Co., 523 P.2d 1161, 1164 x5 (Cal. 1974) (scknowledging "tixt
considénations of public policy which might be applicable to disputes between public partics s pot necessarily
applicable to provisians of a tariff filed with, snd subject to the pervasive regulatocy authority of, an expert .
sdministrative body.”) (citing E. B. Ackerman Importing Co. v. Los Angeles, 394 P.2d 566, 569 (Cal. 1960))).

principle that the compensation should bear a seasonable relation to the risk and respoasibility assumed is the U
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~ nl09. Sccﬂmw_ritz.'sm pote 11,31 132

0110, Faters, 523 P.2d at 1164 (noting thiat reasonab

le te
of liability rules); se€ also Bulbman, Inc. v. Nevada Bell, 825 P.2d 588, 591 (Nev. 1991)
i wonldbcféxcedwuixnmmwvbinauxdobuofptovidinxsmiccm
lizbility);CnlifouﬁlPUCRepoﬁ,mpunowﬁ,nla(noﬁnamnoncdfectoﬂimiuticnofﬁabmmlam
bcmmunbkmkphoncwnxpmiamwovidcmiccwdxpubﬁc-ulwsamsuhm '

penmiticd).

o171 Abrakam v. New York Tdl. Co., 380

Bell, 608 P.2d 1206 (Or. Cr. App- 1980). Rats of retumm regulation is cost

Page 20

anmhmw oa limitation

(recognizing telephooe
liraitation of

If grexter lisbility wero

N.Y.2d 969, 972 (Clv. Cx. 1976); Garrison v. Pacific Northwest

- thus all costs of service are

impuwdmmmmmmmumpmoruuummnymh&lmmeng
4. ’ :

112, Peacocks, Inc. v. South Cert. Bell, 455 So. 2d 694, 698 (La. Cx. App. 1984)-

a113. Sec Great N, Utl. Co. v. Public Serv. Comm'n, 293 P.2d 294 (Mont. 1930).

n114. See Peacock’s, ke, 435 So. 2d at 698 (La. Ct. App.

tdcphonélinuoonnccwdlodumsym).

n115. Seo supca notes 81-113 3nd sccompanying text.

2116. Bolter ct al, supra nate 13, 81 84-85.

2117, Horowitz, supra nate 11,at 241

5118:See infra-notes 11976 xnd sccompanying text

1984) (8caying recovery for allcged fajtureof

ul 19 Sec infra notes 120-67 and wconpunyingm '

120, *Other things being equal - Websters Third New Internstions] Dictionzty 368

121, Roger M. Noll, The Futare of Telecommunications Regulati
Todsy and Tomgrrow 41, 44 (Eli M.Nouned.. 1983); se¢ also Baltcr et

122, Sec gencrally Teake, sapoa note 11 (snalyzicg stite telocommmunications regula

AT&T in 1984). ;

(1s81).

on in Telocofnmunications Regulation -
al,, supra potc 1_3,113__4-85. ‘

wrydeddom

following thcmdmywxdcehlugcpxrapmmdbymcd:mﬁmdbcdtkpbouop«:tmgmpmdﬁom




T a126, Teske, supea pote 11, 2t 13-147
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ni123. Secsupna potes 33-35 and accompanying text.

nl124. Seosupna notcs 33-35 md.accoupmying text.

n125. United States v. Western Blectric Co., No. CIV.A.82-0192, 1952 WL 1882 (D.D.C. Aug. 24, 1982);

see Horowitz, supra note 11, st 241.

*. 127, Sce sapra notes 19-119 and sccompanying text.
1128, Sce supra notes 82-90 and sccompanying text.

2129, Bushaus, Statcs Basing, supme pote 37, at 27 ("As the local telecommmications enviroament grows:
mwnxpeﬁﬁvg,smuﬂﬁtycouuuissiom paticnwidc are opening vp their regulations to concourage innovation
1 Jower the cost of services ™). _ : ) . _

n130. Sec supra notes 81-90 and accompanying text.

n131. See, e.g, State ex rel. Mountain States Tel. & Tel. Co.v. District Court, 503 P.2d 526, 529 (Moat.
1972). . . i

n132. Horowitz, supra note 11, at 102-03. "Regulation substituted a gusranteed retum on capital and
numgcnumﬁecdomforthcunoauinﬁcsofthc_mx’ctphcc.ﬁkwgspmciscly&ckindofmgnhﬁon\hﬂ
president of AT&T had sought.” Id. at 103. "AT&T did not actively oppose ... regulation. In fact, it suggested
that regulation might serve as a substitute for compctition by, among-other things helpiag to resolve the
problems posed by duplicated services.” Owen & Breeutigam, supra nots 21, at 200. . '

pl33.Owen & Bncuugnm. supra pote 21, at 206.
aid4.Mdatll. B -
n135. Bolter ot aL, supea note 1.3..:43.: o
| ane: Soé supra nou-:'l:b-s-l;.lnd sccompinying m
nl37. See, g, Peacocks, Inc. ) Soutk Cent. Bell 453 S0. 2d 694, 698 (La. Cx. App. 1984).

n138: Bushaus, Incentive Regulation, supra wote 37, at 27,

q
<5
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* n139. Nagelhont, sﬁpn note 41, 31__46 (stating that as the competitive tclccoxmmhications market continues -
.w-mtw,'mmmg'uhmmincxwinglywﬂliz_rgtowcthcrcguhtorybmdcniqposcflonlqalmépbmc.

140, Alsin do Fontenay etal, Local Competition and Resale of Network Services in the USA,.
Telcotmounications Pol'y, Mar. 1987, at45, 53,56 {ooting differeatia] fcpalatory treatment between local
telepbone companies xnd their compctitors). . : :

nl4l, Sccmpnnomil?-” and uooo:;q)_nnyingm

[ .«

p142. Bulbman, Inc. v. Nevada Bell, 825 P.2d 588, 590-91 (Nev. 1992) (indicating that absent Hability )
Hnimﬁom.bmadnnbﬂkycxpomwddmumdmprmmudﬁtymﬁccntu). T

nl43. Nagelhout, supra nole 41, st 46,
nl44. 14

ul145. Karwath, mpnmuﬂ,ul.minoisBeI!propoacdaplmwidxprioaﬁodmlfommhbucdmwd:v
vi:iz\blaummﬁm.annpaqymodwﬁﬁty.mdqmﬁwdsaﬁcc.ldﬁcpnpoahkohdudaadnwym
ﬁwmwmuummcmmdmmbothﬂmﬁdbcwkmmammcmﬁxd
13.1% ratc of retum. Id. ) '

nl46.1d.

nl47.Argu':bly,ifcau_inntcsmﬁomfmapqiodofymu.lulcpboacmpmymdloommkﬁm
oouldmdymmcmtdy&cumﬂhqi&aofw&biﬁvfamgawmhlmhfmwd
mcssuwn(ofawdcgmaofinausqdcdsu_thechmgcaum.m:powhﬁvcummcmddno«tqf
ﬁnapiscdlhbmtynnyno(mmhdxmnl'upaicnm. - : _

- 5148.Robxmm.ncummwmgbioqunh.ai7nmncaz,1992,'1,‘u1.(mﬁngn=w
npﬂazmyplinstﬂowldcpwwmmhig'hupmﬁu). : s :

'n149. Sec supra note 40.

0150, W. Page Keston ct al., Prosscr and Kecton'on the Law of Tosts 4, 11 24 (Sth ed. 1984).

nlSl.1d

Ty

nl52.1d. at 25.
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n153. A telephone company does not have a duty to provide flawless, uninterrupted service, but is culy
- adoquate” scrvice. S¢¢, €8 Or. Rev. Stat. 759.035 (1992) ("Every

rct;uimdlopmvidc'rwouhk'qt' . e 9.
telecommunications utility is roquired to furnish adequate and safc service™); Va. Code Arn: 56-234 (Michie
Ish reasonably sdoquate servioe and facilities™). While

l993)(‘h;h-ﬂbetbed:nyafmypublic:ﬁ1itywﬁnmsh ‘

techaological innovation has crested 3 much more relisble qcmk.them:mwlpdhummecﬁvc_mmof

ﬁlcwﬂmmipoomitmwithimpodﬁmofmchlbto-dchny.lfltckphmccbmpwywcmquhedm -

provide perfct scrvice, puch a dlnywmﬂdinposc.mndndofmidliabiﬁty.m_ismtodyccommkaw :

' infasiblcwidutidu'ninnm’blcprodnd.bmuqiusﬁﬁedwidmutmcuxdidonﬂuﬁonﬂaot‘stxiqﬁdﬂitymch
uannbnoxmnﬂydm;umncutc_xprbc.mad,mpnmlSP.u“G(wld&bﬂhyhsbem-nidmy

t!mcsmbcoonﬁncdmmhgs«wdvtduwhichm'mwdknry,"mcpﬁmuofﬁmml‘)_ .

) 515.4\-Scc supra notes 97-100 and accompanying text-

1185, Waters v. Pacific Tel. Co., 523 P24 1161, 11668 (Cal. 1974) (" Telepbone sexvice i a business and
2 personal necessity, and the subscriber thereto ordinarily would not be motivated by the availability of dumages

inm:cvauofncgligcmsavioc.').

nl156. As technological innovations bring campctition to even local scovice, slternatives may be more
reasanably priced. Currently, whilepagaxmdcdmhrt;lepbonawvioembalmkcalmﬁva.lhc-
average customer Vicws such scrvices as ndjtmct.spcqiz!iudsezvicu,mdnotuanbcﬁm for local residential
service. Jennifer Jarrutt & Joscph F. Coates, Future Use of Celiular Technology, Telcommanications Poly, Feb.
1990, at 78. ) ’ :

- - nl57. See supra note 28.
n158. See, e.g., UC.C. 2-509%(4) (1978) (allowing partics to aﬁajnm contractaal agmcmr.ﬁts shifting risk
" of loss). ’ -

n159. When examining the risk ofli_abiﬁty,ordn extent of the duty.to a customey, one of the troubling
issues s the hetcrogenous mixture of the éustomctbuc.Telcphoncwgcmmﬁonuﬁaﬁomom.cuﬂomm
another. The :pcmmofntﬂityofmcmvicekm:d,ﬁ@hmhyiwm@e;ﬁxchurbouﬂwld)wl'
kmuhﬁngﬁxm).vrnhmhavuidyofma.tbcvducofnclcphoocmgc

major source of revenne (ie,tc
3 Jiffercnt Customcs groups< lter et sl, supranote 13, at 43. Foc example, a threo-

Page px}

R}
i
§
i

a:smmwbohnotbom:tmcnnxoﬁhcinmuaﬂm:pc

1160. Scc supra notes 1-4 and :cconpunyms text.

nl61. California PUC Report, supra note 73, at 12 ("altbepmcmﬁme,nolinbﬂityimmcc is lvn'lxblﬁtn
insmc_agaipstsaviccordhecwrymn.uadungcind:cﬁnﬁuﬁonoflhbﬁkymkmﬂuinpaymmvdta
than at present the moncy must come from the revenues of the compsay aﬂ'ewd.") )

nl62. See, ¢.8., supra botcs 4042
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n163. Sce supr hotés 143-47 and sccompanying text’

ximate cause arc also incansistent with'creating carte blanche recovery

i{ahomcisburglnizcd.andwphin_ﬁﬂ'ldcquaﬁdypmd;umﬁc

mdumcohdgniﬁamwy.hgheq!gmlmchhg!kpoﬁce_n_uﬁonhmﬂabmin

« clatim sgilost the wtility with the static? Another classic i the residential fire, where the customer s
: ; ktbcdcbyinmchhgtbcﬁredcpuuﬁmtﬂn'bm'

fo:“czuscofﬂnkugotwuﬂxniMOfthcbhthhnﬂmhgmewuﬂdhnbcwdem&bdm

’ iwhhou!lhcclchy'lOfcv:cnm(cdiﬁicahpmofkpmximtecnmo.ﬂowanlm!cplme'éonptnymbly

: i ﬁmbu,wﬁcmhgdmga?%'lbodpmdli@don'ugummx

sarvice makes the company assume

Bulbmambtc-?.deaBeﬂ,uiPJdH&SPl (Nev. l’92).'['hisdoacxuﬁcpotmﬁalt_’ormaplosive ]

volume of litigation for all utilitics. , :

0165. Bulbman, 825 P.2d at 391 (noting that defects and distuption arc ipevitible when providing secvice to

c.xphiningt!nﬁnlightof&)ccod-

Tundreds of thousands ofcumm);xecumcul.,sppunom 151, at 663 (
'bamdmzuhtmypmocuofnﬁﬂdadxkcivﬂlhbﬂhywumiquc).

n166. Sec supaa potes 137-41 and accompanying text.
a167. Sec supra notes 150-61 and acconpanying text.
12168, HLB. 4026, 87th General Asscribly, Illinols, 1992.

n169. Telephone Interview with Pat OBrien, Public Utilitics Committee Cledk, Springficid, OL (Feb. 8,

1993).

0170. HB. 4026, 87th General Asscmbly, lllinois, 1992.

nl171. Scc supra notes 21-50 and accompanying text.

- nl7L Sec, .8, Holman v. Southwestern Bell, 358 F. Supp. 727 (D. Mm. 1973); Stern v. General Tel. Co.of »
Cal,, 123 CalL Rper. 373, 376 (Qv. App. 1975): Coachlight Lax Cruces, Led. v. Mountain Bell Tel. Co,, 664 P.2d '

994, 996 (N.M. Cr. App.1983). . -~

173, Starm, 123 Cal. Rper. at 376 (citing Californis Public Utilities Oocuméssion report that exposure for
gmssncgligcnccmighbcmimwﬁwtbu&mmfouﬂn&qpam). .

" B174. Colick & Siniv. Pacific Bell 244 Cal. Rptr. 724, 716 1.4 (CL. App. 1988).




1993 U. L. L. Rev. 629, *

nl7S. See, €., supr DOte 42 and sccompanying text.
- n176. Sec supra note 47 and accompanying text.

n177. See supra nokes 21-50 and accompanying text.
. nI78. Sec sapra notes 120-25 and accompanying text.
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BEFORE THE
COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION

IN THE MATTER OF:

JOINT PETITION FOR ARBITRATION OF NEWSOUTH
COMMUNICATIONS CORP., NUVOX COMMUNICATIONS,
INC., KMC ‘TELECOM V, INC., KMC TELECOM III

- LLC, AND ‘XSPEDIUS COMMUNICATIONS, LLC ON.
" BEHALF OF ITS OPERATING SUBSIDIARIES,

XSPEDIUS MANAGEMENT CO. SWITCHED SERVICES,

- LLC, XSPEDIUS MANAGEMENT CO. OF LEXINGTON,

LLC, AND XSPEDIUS MANAGEMENT CO. OF
LOUISVILLE, LLC OF AN INTERCONNECTION
AGREEMENT WITH BELLSOUTH TELECOMMUNICATIONS,
- INC. PURSUANT TO SECTION 252 (b) OF THE
COMMUNICATIONS ACT OF 1934, AS AMENDED,
BEFORE THE PUBLIC SERVICE COMMISSION OF

THE COMMONWEALTH OF KENTUCKY

CASE NO. 2004-00044

20
21
22
23
24

25

TRANSCRIPT OF EVIDENCE
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DATE OF HEARING: May 17, 2005

CONNIE SEWELL
COURT REPORTER
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10
11
12
13
14
15
16

17

- 18

your access to certain services." In the letter, it

says, "By the way, any amounts that come due from the

date of this letter to the date payment is due you must
also pay those amounts when this péyment is due."

ngl, with NuVox, we have 1,100 - we get 1,100 bills a
month from BellSouth. So, if we get a notice thét says
there's an amount that's late and,'uﬁless>we pay ﬁhat
amount by day 15, that all other amounts due dﬁring
that 15-day period must also be due, there's the risk
that either calculation errors on the part oeruVox or
by BellSouth's mistakes by their failure to post
disputes or payments made to other accounts during that
15-day period that, at the end of fhét 15 days, you may
make payment, but, because of some célculation;error,
either on the part of NuVox or on the part of BellSouth
with regard to posting disputes and posting payments,
you could still get service termiﬁatéd. Qur position.

is that a late payment notice.should indicate clearlv_

19

20

21

22|
23 |

24

25

what amount is due, when it is due, and, if the CLEC

‘makes payment for that amount on that ECCOUnt} that

that threat, if you will, of service termination and,
more importantly, service termination to the consumer,

to the business customers, goes away. For inStance,

just in this past week, NewSouth received a late

payment bill. NewSouth and NuVox together bill amount

47
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that, when BellSouth has contract service arrangeméhts,

they frequently file those as trade secrets or under

2
3 seal. So I don't know if it's come up in a cdmpetitive
4 -environment, although that's what we're trying to
5 _prevent going forward.
6| Q. Is it your testimony today that you have or have not
7 been competing with BellSouth over the last seven
8 yeérs,? , |
9|l A. We have been competing with BellSouth; that's correct.
10 Q. Okay. Now, let's move to Issue 6. I believe you
11 testified that, with BellSouth's language, BellSouth is
12 attempting to limit liability for direct‘and '
.13 foreseeable damages; is that accurate?
141l A. That's my understanding; yes.
15| ©. All right. Do you have your supplemental testimony
16 with you?
17 || A. Yes.
18_:Q. And do you have Exhibit A attached to that?
19 A. Yes. » |
20 || Q. And if you could, please, sir, refer to Itém 6 and look
21 at BellSouth's language on page 4. |
221 A, Okay.
234 Q. Now, can you, please, advise for me what portion, if
24 any, of BellSouth's language says or indicates that
25 BellSouth is attempting to limit its liability for

65
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termination to your Kentucky service?

2|l A. No, not really.
3t O- Does the attachment - can’yoﬁ explain what the
4 attachment tells you?
st A. The attachment just lists a number of billing account
6 numbers or bands, the payments that are current, where
7 the company has, in fact, credits, and'amoﬁnts that are
8 due. It also has a line that indicates what amounts
9 have been disputed and acknowledged as disputed by,
10 BellSouth. - ' )
11 Can you tell me what became of this notice?
12| A. I believe that we found that-the-amount, the $65 amount
13 'that‘had been billed, there waé‘séggm;igggiwifﬁwﬁﬁié 1
14 bill, and so this issue has been resolved, but, as you
15 would imagine, even over $65, when yoﬁ get'a notice
16 that says service is going to be terminated, if starts
17 a Chinese fire drill,iespecially when you have to make
18 - you have to account for all the other\aCCounts,
19| billing accounté, that may come due in that time
20 period.
21 Q. Mr.'Russell,_do>y0u see the custqmer hame listed on
22 this notice?. | | |
- 23ll A. . Yes; NewSouth Communications, Inc.
24 Are you aware of a .company with that name?
25 A. There'sino such company célled'NewSouth Communications,f

79
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Inc.

ol Q. Can you explain the relationship between NewSouth
3 Communications Corp. and NuVox Communications, Inc.?
4] A. NuVox Communications, Inc. acquired NewSouth Communi-
5 | cations Corp. by an Agreement, dated May 21, 2004, that
6 all regulatory approvals were received and Integration
7 worked on it to effectuate the merger by December 31,
8 2004. So NewSouth Communications Coxp. is now pért of
9 NuVox. There has never been a company called NewSouth
10 Communications, Inc. -
11l 0. Mr. Russell, with respect to Joint Petitibners Exhibit
12 No-—1A,—could you explain for ﬁe what‘this‘document is?
13 ]| A. This is a notice that NewSouth received on the 19th,
14 again, requesting payment, in this instance} of $18,896
15 or services would be refused or terminated if payment
16 was not made for that amount and any other amounts that
17. became past due between'the 19th and the 4th. of May.
184l Q. Can you explain what became of this notice, Mr.
19 Russell?™
20{ A. Yes. NewSouth had, in fact, dispﬁted the amount
21 requested for payment by BellSouth. Sean Cathey, in
22 our esséntially disputes grbup, coﬁtacted BellSouth.
23 It's our understanding thatZBellSouth has now
24 recognizedrthis dispute related to this accoﬁnt.
o5l 0.  Now, Mr. Russell, under either of these notices, can

80
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11

12
13
14
15
16

17

That's correct, both that that is our“position and that
they dispute that.
The éhérge thét you mentioned in your example of $1,000

based on $200 per day, is that BellSouth's tariffed

. rates for the service advancement?

That's what they will charge us in our Agfeément. I
don't know what their tariffed ratés are, and I
partiéularly don't know how.oftén they waive those
charges to get the customer.

I just have one more iSsue,:lO2,-regarding the amount

-of the deposits that BellSouth requires. and whether the

" CLEC amount should be reduced by past due amounts owed

by BellSouth to the CLEC., Has this issue come up for
your petitioning; ﬁhe Joint Petitioners?

It has come up in the sense that BellSouth has asked us
for a $4 million deposit last year. During that time

period when they had sent us that request, they owed us

18
19
20
21
22
23

24

25

$26miltlion; whibh—weive—deeumeﬁ%ed~with—inveiees in—a
reéfonse that we provided in Florida. They also had
overbilled us by $2 million. SQ they had-at least

$4.6 ﬁillion that was our money, and, ip this time
frame, they come ana ask us for a $4 million deposit.
Our CFO says, "What do you mean? They want more money
from us? I mean, they already owe us $4.6 million.ﬁ

In the supplemental testimony of Ms. Blake, she
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s Management Co. Switched Services, LLC ~ APSC.No.l
Section 2 - Original Page 17

a Xspedius Communications .

- REGULATIONS
Obligations of the Customes (Contd) :
— 2_32 Claims

‘With- respect to
_indemnify, defead
damages, liabilitics, costs and expenses, including reaso
A)  anyloss, destruction or damage to the propetty of the Company or any third party,
or death or injury to-persons, including, but not limited to, cmployccs or.invitees

caused by or resulting - from. the negligent or

of cither party, to the extent .
intentional act ot omission of the Customer, its employees, ageits, représentatives

or invitées; or

.any service of facility provided by the Compan}f,' Customers —-shall
and hold harmless the Company from and against all claims, actions,
nable attorneys' fees for:

_B) = any claim, loss, danage, expense of fiability for infringement of "any copyright,
o patent, trade secret, or any proprictary or intellectual. propesty right of. any third
: ©  party, arising from any act -or omission by the Customer, including, without
limitation, usc Of-the Company's Servioes and faciliies in a- mapner. not
contemplated by the agroement betw 3 .

B At h e s

~Effective: September 10, 2002

ssucd: Junc 18,2002

"ames C. Falvey . .

Vice President, Regulatory Affairs
'ﬁs_ManagcmqntCo.,[m | y L

7125 Columbia Gateway Drive, Suite 200 _ T ) ] ,

Columbis, MD 21046 . S ) | XSP 000023




Ga.P.S.C.No. 1

Xspedius Management Co. Switched Services, LLC
-Section 2 - Origipal Page 17 .

d/bla Xspedius Communications

REGULATIONS

2.3 Obligations of the Customer (Cont'd)
232 Claims

With 'rcspcot to any service or facility provided by the Company, Customers shall
~ indemnify, defend and hold harmless the Company from and against all claims,
actions, damagw habnhtmc costsandm(pcnsa mcludmg n:asonablc attomcys‘ fees -

- for:

A)  any loss, destruction or damage to the property of the Company or any third
party, or death or injury to persons, including, but not limited to, employees
- or invitees of eithier party, to'the extent caused by or resulting from the
negligeat or mtcnuonal act or omission of the. Customer, its employees,

; -agculs mpmmtaﬁvm or mwtow or : - .

-B) any claim, lass, damagc, expense or lmbxhty for mﬁmganeut of any
copyright, patent, trade secret, or any proprictary or intellectual property
right of any-third party, arising from any act or omission by the Customer,

."mcludmg, without litnitationi, use of the Company's services and facilities in
' .amanna:not contcmplatod by the agmemcﬂi botwocn the Customa‘ and the

Company

Issued: March 16, 2004 o ] Effective: April 16,2004 - .-
. ' JamesC. Falvey ’ . ‘
St. Vice President, Regulatory Affairs
Xspedius Communications, LLC, . : ‘
7125 Columbia Gateway Drive, Suite 200 - XSP 000039

Columbla, MD 21046




KP.S.C. Tariff No. 1

J(spc:djus Managcmcnt Co. Switched Services, LLC _
: Original Sheet 33 -

d/b/a Xspedius Communications

REGULATIONS AND SCHEDULE OF INTRASTATE CHARGES

2. REGULATIONS (Cont'd}

2.3 Obliizaﬁons of the Customer (Cont'd]

'2.3.2 Clalms

. With respect to-any service or facxhty provided by the Company,
" Customers shall indemnify, defend and hold harnriless the Company’
. from and against all claims, actions, damages, liabilities, costs and
- cxpcnses, mcludmg rcasonablc attorncys fees for:

C1. any loss, destructlon or damagc to the. propcrty of the Company
© or any third pa.rty or death orinjury to persens, including, but
‘not limited to, employees-or invitees of cither party,to the extent
. caused by or resulting from the neghgcnt or intentionalact or
.omission of the Custormer, its employees, agents,
reprcscntauvcs or mwtees, or

2. - any claim, loss, damagc cxpcnsc or hablhty for mfrmgemcnt of
any copyright, patent, trade secret, or-any: propnctary or : :
intellectual property right of any thid party, arising from any
act or omission by the Customer, including, without limitation,
use of the Company’s services and facilities in a manner not
contemplated by the agrocmcnt between the Customer and the

: Company.

sucd: Scptcmbch 2003 T - “Effective Date: October 6, 2003

sued By'

ames C. Falvey, Sr. Vicc President
cgulatory Affairs - -

spedius Management Co., LLC

125 Columbia Gateway Drive, Suite 200
olumbia, Maryland 21046

XSP.000048




17X5pcdnm Managemcnt Co. Swuched Scrvxccs LLC d/b/a Xspedius Conunumcatxons[.a P.S.C.-No.1
Section 2- Ongmal Page 17

Issue Date: June 14 2002 Effective Date: Fcbmary 12, 2003

_Issucd By: Jamcs C. Fa]vcy, Sr Vice Prwxdcnt chulatoxy Affau’s
Xspedius Management Co., LLC .
“7125 Columbia Gateway Drive, Suite 200
. Columbia, Maryland 21046

REGULATIONS -.

23 Obligations of the Customer (Contd)

o

' 232 Claims

With respect to any service or faclhty prowdcd by the Company, C’ustomcm shall
indemnify, defend and hold harmless the Company from and against all claims,
“actions, damages hablhtxcs costs and cxpcnsa mcludmg reasonable attorneys'

fees for: )

A)  any loss','déstruction or damage to thc propetty of the Company or any
" . third party, or death or injury to persons, including, but not limited to,
. employees or invitees of eithier party, to the extent caused by-or resulting
" from the negligent or intentional act or omission of the Customer, its

j'cmployccs ageats, rcpmcntahvcs or invitées; or

B) any clmm, loss, damage, cxpcnsc or habxhty for mﬁmgemcnt ofany
- copyright, patent; trade secret, or any proprictary or intellectual property
right of any third party, arising from any act or omission by the Customer,
‘including, without limitation, use of the Company’s services and facilities - ’ ‘
.in a manner not confemplated by the agreement between the Customer and. '

the Company. -

i XSP 000056




Xspodius Management Co. of Jackson, LLC |  Miss.PS.C.No. 1
. d/bla Xspedius Communications . Section 2 - Original Page 17

REGULATIONS ..

2.3 Obligations of thé Customer (Cont'd)

232 Cleims

With respect to any service or facili'ty provided 'b'y the Company, ‘Customers shall

indemnify, defend and hotd harmless the Company from and against all claims,
actions, damages, liabilities, costs and expenses, including. reasonsble attorneys'

“fecs for: R o
"°A)  -any loss, destraction or. damég_c to the property of the Company or any
third party, or death or injury to persons, including, but not limited to,

employees or invitecs of either party, to the extent caused by or resulting

from the negligent or intentional ‘act .or omission of the Customer, its
-employees, agents, representatives or invitees; or ) ' .

'
NI PR b

200y i ieembembmer i tle

- B) - ‘any ‘claim, loss, damage, expense or. l_iability for infringement of any
: copyright, patent, trade secret, or any pmpncimy or. intellectual property
fight-of any third party, arsing from any act or omission by the Customer,
. including; without limitation, usc of the Company’sservices and facilities :
_in‘a msnner not contemplated by the agreement between the Customer and :
the Company. - . : . i
1
4
Issued: August 21, 2003 Effective: September 21, 2003
" James C. Falvey I . -
Sr. Vice President, Regulatory Affairs °
. Xspedius Management Co., LLC _ o .
- 7125 Columbia Gateway Drive, Suite 200 e '
L . < XSP 000064

. C(_)lumbia, MD 21046,




' S.C. PSC.No.1

Xspedius Management Co. Switched Services, LLC
o S Section 2 - Original Page 17
REGULATIONS

2.3 Obligations of the Customer (Cont'd)
| 232 Claims
With respect to any service or facility provided b); the Company, Customers shall

_indemnify, defend and hold harmless the Company from and against all claims,
actioris, damages, liabilities, costs and expenses, including reasonsble attormeys' "

fees for: ~
T.A) any loss, déstruction or damage to the property o_f ih’c Cc'nﬁpany or any . :
third party, or death or injury to persons, including, but not limited to,

employees or invitees of either party, to the exteat caused by or resulting .
from the negligent or intentional act or. omission of the Customer, its
employees, agents, representatives o invitees; or )

- B)  any claim, loss, damage, expense or liability for, infringement of any -
copyright, pateat, trade secret, or any propriétary or intellectual property
right of any third party, arising from any act or omission by the Customer,

~ “including, witiout limitation, use of the Company's services and facilities
_-in a manner not contemplated by the-agreement between the Customer and
+the Company. . et T -

-Tssued: Scptember25; 2002 Effective: September 4, 2002
James C.Falvey = .. - . -
: Vice Presideat, Regulatory Affairs

* . Xspedius Mansgement Co, LLE -
Y VA Columbia Gatcway Drive, Suite 200 _ .
_ Columbia, MD 21046 ) » S - : ' ‘
(301) 361 4200 | ' , T - i "XSP 000072 .
James.falv jusme.com ' R .




!
1

XSpedlus Man_agemc;,nt Co. Of Chattanooga, LLC ' o T.RA.No.3
) ) _ ’ Section 2 — Original Page 17

| ' REGULATIONS
23 Obligations of the Custoier (Cont'd)

23.2 Claims

With respect to any service or facility provided by the Company, Customers shall
indemnify, defend and hold harmless the Company from and -against all claims, .

- actions, damages, liabilities, costs and expenses, including reasonable attorneys’

fees for: S . .

‘A) any loss, destruction-or. damage to the property of the Company or any

' third- party, or death or injury to persons, including, but not limited to,
employees of invitees of either party, to the extent caused by or resulting

_ from the negligent-or inteational act or omission of the Customer, its
.employecs, agents; representatives or invitecs; or S

e 1h ramih e i e ghe e &
T

‘B)  -any claim, loss, damage, cxpense or liability for infringement .of any i
: copyright, patent, trade secret, or any proprictary or intellectual property :

right of any third party, arising from any act or omission by the Customer, :
including, without limitation, use of the Company’s services and ficilities
in a manner not conterplated by the agreement between the Customer and ) L

the Company. . :
ii.
.
!'5
5o
' E
f
Issuod: November 17,2003 " Effective: December 19,2003
James C. Falvey _ L S
-Sr. Vioe President, Regulatory Affairs
Kspedius Mznagement Co., LLC - g . ) S
" 7125 Columbia Gateway Drive, Suite 200" . B ) o XSP 000081

Columbia, MD 21046
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“Docket N, 1840911 ........ ., . SRS

In Re:- Joint Petition for Arbitration of NewSouth Communications

Corporation, et al of an Interconnection Agreement with BellSouth
Telecommunications, Inc Pursuant to Section 252(b) of the '
Communications Act of 1934, as Amended

Order on Unresolved Issues

BY THE COMMISSION:

On February 11, 2004, NewSouth Communications Corp., NuVox
Communications, Inc., KMC Telecom V, Inc., KMC Telecom I, LLC, and Xspedius
Communications, LLC (collectively “Joint Petitioners™) petitioned the Georgia Public
Service Commission (“Commission™) to arbitrate certain unresolved issues in the
interconnection negotiations  between  Joint Petitioners and  BellSouth
Telecommunications, Inc. (“BellSouth™).

L. JURISDICTION AND PROCEEDINGS
== U0 AND FROCEEDINGS

Under the Federal Telecommunications Act of 1996 (the Federal Act), State
Commissions are authorized to decide the issues presented in a petition for arbitration of
interconnection agreements. In addition to its jurisdiction of this matter pursuant to
Sections 251 and 252 of the Federal Act, the Commission also has general authority and
jurisdiction over the subject matter of this proceeding, conferred upon the Commission
by Georgia’s Telecommunications and Competition Development Act of 1995 (Georgia
Act), O.C.G.A. §§ 46-5-160 et seg., and generally O.C.G.A. §§ 46-1-1 ez seq., 46-2-20,
46-2-21 and 46-2-23.

The Commission has before it the testimony, evidence, arguments of counsel and
all appropriate matters of record enabling it to reach its decision,

e t—— s e ..

Order on Resolved Issues
Docket No. 18409-U
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‘ihst_ead, it is seeking to hold Joint Petitioners accountable for agreeing to terms that are
different than the industry standard. 4. at 10.

-Joint Petitioners

Joint Petitioners allege that BellSouth is secking to obtain a competitive
-advantage by requiring CLECs to mirror its tariffed language on limitation of liability,
even though BellSouth may negotiate such provisions to lure g customer away from a
CLEC. (Joint Petitioner Brief, P. 14). A lot of Joint Petitioners’ business is from
individual agreements as opposed to tariffs. Jd BellSouth’s proposed language would

punish Joint Petitioners for agreeing to language that differed from what is jn BellSouth’s -

tariffs. Jd. at 15,

Joint Petitioners also state that its proposal incorporates a reasonableness

| standard; therefore, they would not be able to attract customers by promising exorbitant

payments to customers for minor service problems and then recoup that amount from

- BellSouth. (Joint Petitioner Reply Brief; p. 10).

Staff Recommendation

Staffr ecommehds the C ommission order that s hould Joint P etitioners n ot 1imit

| their liability in accordance with BellSouth tariffs that the Joint Petitioners should

indemnify BellSouth for any loss BellSouth sustains because of that decision, Adoption
of Staff’s recommendation would not inhibit Joint Petitioners from negotiating alternative
Liability arrangements with customers. Rather, it would mandate that they indemnify
BellSouth for any losses BellSouth would incur as a result of this decision. Joint
Petitioners would notbe at a competitive d isadvantage b ecause they would be free to

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff’s
recommendation on Item S. ’

Item 6

BeliSouth Issue Statement: How should indirect, incidental or consequential

damages be defined for purposes of the Agreement?

Joint Petitioner Issue Statement: Should the Agreement expressly state that liability
for claims or suits for damages incurred by CLEC’s (or BellSouth’s) customer/End
Users resulting directly and in a reasonably foreseeable manner from BellSouth’s

Order on Resolved Issues
Docket No. 18409-U
Page 5 of 38




(or CLEC’s) performance of obligations set forth in the Agreement are not indiréc_t,_ '
incidental or consequential damages? : A

Positions of the Parties
BellSouth

~ BellSouth argues that Joint Petitioners’ proposal has no effect as-a matfer of law -
because the parties agree that they cannot affect the rights of third-party end users

-through their interconnection agreements. - (BellSouth Brief, p. 16). Further, BellSouth

argues that it is unnecessary to include, as Joint Petitioners’ propose, language to
establish that the limitation of liability regarding indirect, incidental, or consequential
damages does not impose “any limitation on the lLiability of a Party for claims or suits for
damages incurred by End Users of the other Party or by such other Party vis-a-vis its End-
Users to the extent such damages result directly and in a reasonably foreseeable manner
from the first Party’s performance of services hereunder . . .” (BellSouth Brief, quoting
from Joint Petitioner Exhibit A at GTC § 10.4.4. BellSouth also argues that Joint
Petitioners may use the proposed language to circumvent the limitation of liability
provision by bringing a claim for damages “vis-a-vis its End Users.” (BellSouth Brief, p.

17).
Joint Petitioners

Joint Petitioners argue that their proposed language clarifies the scope of their
voluntary waiver of certain damage claims. This clarification includes language that
expressly excludes from the description of “indirect, incidental and consequential
damages” damages that “result directly and in a reasonably foreseeable manner . . .”
(Joint Petitioner Exhibit A at GTC § 10.4.4). Joint Petitioners argue that their proposed
language places an appropriate risk on the parties. (Joint Petitioner Brief, p. 17). Joint
Petitioners also state that because BellSouth recognizes the distinction b etween direct,
foreseeable damages and indirect, consequential damages, its argument that Joint
Petitioners’ proposal would gut the limitation of liability provisions in the agreement ate
false. (Joint Petitioner Reply Brief, p. 12). ' :

Staff Recommendation

The Staff recommends that the Commission adopt the language proposed by Joint
Petitioners with the following modification: “any limitation on the Liability of a Party for
claims or suits for damages incurred by End Users of the other Party er-by-such-other
Party—vis-&-vis—its—End—Users to the extent such damages result directly and in a
reasonably foreseeable manner from the first Party’s performance of services hereunder .
- .” BellSouth’s objection that the language as a whole is unnecessary is not persuasive.
The language places a clarification on the scope of indirect, incidental or consequential
damages. Given that neither party disputes that these damages do not include direct and
foreseeable damages, the inclusion of this clarification by itself should not work to either
party’s disadvantage. : ’
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BellSouth did raise a legitimae complaint that the l-an‘guag'e proposed by Joint

. Petitioners may allow them to circumvent other provisions in the agreement concerning

the limitation of Liability. Specifically, this concern relates to the language in the

agreement related to limitations of liability elsewhere in Section 10. Joint Petitioners’
proposal states that nothing in Section 10 would impose any limitation on the liability of
a party for claims for damages incurred by the other party vis-3-vis its end users if those
damages were direct and foreseeable. However, Section 10 contains provisions that limit
the liability of parties for these types of damages. The effectiveness of those provisions
are called into question if a CLEC may claim damages “vis-a-vis” its end users to bringa
claim for damages that exceed the liability limitations elsewhere in Section 10.
Therefore, the Staff recommends the Commission delete the phrase “by such other Party
vis-a-vis its End Users” from Joint Petitioners’ proposal. s

Conclusion

For the reasons set forth in its ‘recommendation, the Commission adopts Staff’s
recommendation on Item 6. ‘ . ’

Item 7

What should the indemnification obligations of the parties be wunder this
Agreement?

Positions of the Parties
BellSouth

BellSouth argues that Joint Petitioners’ proposal is one-sided because it would
hold BellSouth, as the primary providing party, responsible for indemnifying a broader
range of actions. Whereas the receiving party, under Joint Petitioners’ proposal, would
be responsible to indemnify the providing party only “against any claim for libel, slander
or invasion of privicy arising from the content of the receiving Party’s own
communications,” the providing party would be required to indemnify the receiving party
for “(1) the providing Party’s failure to abide by Applicable Law, or (2) injuries or
damages arising out of or in connection with the Agreement to the extent caused by the
providing Party’s negligence, gross negligence or willful misconduct.” (BellSouth Brief,
P. 18, quoting from Joint Petitioner Exhibit A GT&C at §10.5).

BellSouth also states that Joint Petitioners’ position contradicts the conclusion of
the FCC Wireline Competition Burean in the Virginia Arbitration Order. (BellSouth
Brief, p. 19). The Wireline Competition Bureau held that Verizon did not have to
provide “perfect service to WorldCom’s customer and should not have to indemnify
WorldCom for all claims made by WorldCom’s customers against WorldCom. Virginia
Arbitration Order, at 709. BellSouth alleges that Joint Petitioners’ language would
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Item 12

Should the Agreement explicitly state that all exisi:ing state and federal laws, rules,
and regulations, and decisions apply unless otherwise specifically agreed to by the
Parties? '

Positions of the Parties
BellSouth

BellSouth’s position is that parties should not be penalized for any ambiguity of
silence in the agreement relating to the parties’ obligations under telecommunications
law, and that parties are not allowed to renegotiate provisions based on a new reading of
“Applicable Law.” (BellSouth Brief, p. 24). BellSouth states that while it does not
disagree that the law in effect at the time of execution of the agreement is automatically
incorporated into the agreement; unless otherwise agreed to by the parties, it objects to a
party’s use of this provision to renegotiate or ignore already agreed upon language. Id. at
26.

BellSouth states that its position is consistent with the position reached by the
North Carolina Utilities Commission in the Recommended Order in Docket No. P-500,
Sub 18, In re: Petition for Arbitration by ITC DeitaComs. BellSouth also argues that
adoption of Joint Petitioners’ proposal would unlawfully require it to arbitrate issues that
are not contained in Section 251(b) or (c) of the Federal Telecommunications Act. Jd. at
28.

BellSouth further argues that under Joint Petitioners’ proposal, the parties would
have to maintain a list of every instance in which the parties expressly agreed to
something other than the law. (BellSouth Reply Brief, p. 20). Finally, BellSouth argues
that, under Joint Petitioners’ proposal, BellSouth could be found in violation of state
unbundling laws that were not referenced by the agreement, even if BellSouth no longer
has such an obligation under federal law. Id. at 22.

Joint Petitioners

Joint Petitioners argue its position that all laws of general applicability that exist
at the time of contracting will apply to the contract unless expressly repudiated via an
explicit exception or displaced by conflicting requirements is consistent with Georgia
contract law. (Joint Petitioner Brief, p. 25). As a practical matter, Joint Petitioners argue
that it would not be reasonable for the parties to expressly incorporate all elements of
generally applicable law into one contract. Id. at 26. Joint Petitioners respond to
BellSouth’s claim that under their proposal an interconnection agreement would not even
be necessary. Interconnection a greements must be in writing to be approved by s tate
commissions and to satisfy the Statute of Frauds. Id. at 27. In addition, Joint Petitioners
argue that BellSouth’s argument concerning preemption would be properly handled in a
request for declaration of preemption. Id. at 30.
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Staff Recommendation

The Staff recommends that the Commission adopt Joint Petitioners’ proposed
language for this item. Parties are presumed to contract with regard to existing law,
unless expressly stipulated otherwise. Jenkins v. Morgan, 100 Ga. App. 561, 562 (1959);
magnetic Resonance Plus, Inc, v. Imaging Systems, Int’l, 273 Ga. 525 (2001).

BellSouth’s argument that Joint Petitioners’ proposal would require the parties to
make a list of every instance in which they would differ from Applicable Law is not
persuasive. This argument necessarily presumes that there was a greement upon terms
and conditions that deviate from existing law. In order for a contract to be binding, there
must be a meeting of the minds. Dumas v. First Federal Savings and Loan Association,
654 F.3d. 359, 360 (5™ Cir. 198 1). It is not unduly burdensome for parties that reach this
agreement to memorialize it, However, it would be unduly burdensome to require parties
to list every instance in which the parties agree to abide by existing law.

The Staff does not find any merit in BellSouth’s argument that Joint Petitioners,
under their proposal, will be permitted to change its argument as to what Applicable Law
was at the time the agreement. If the parties had an understanding at the time of the
agreement about a given law, then that law obviously has some relevance to the
agreement. If the parties knowingly deviate from the law in question, that deviation
should be set forth in the agreement, or else pursuant to Georgia contract law, the parties
will be presumed to contract in accordance with it. To the extent the concern is that one
party may advance a new and self-serving construction of the law in question at some
point after the execution of the agreement, then that party will still have to convince an
adjudicating body that its self-serving construction is correct. This task may be made
even more difficult if there is any evidence of the parties’ intent at the time the agreement
was executed.

Finally, the Staff does not agree with BellSouth’s scenario that a CLEC could
argue that under an Applicable Law provision that BellSouth is in violation of state law
that has since been preempted by federal law. If there is a dispute over whether such
preemption has taken place, then that dispute should be handled consistent with how any
other such dispute would be resolved. If it is acknowledged that such state law is
preempted, then the Joint Petitioners would not have any rights under that state law.
“Applicable Law” is defined in the agreement as “all applicable federal, state, and local
statutes, laws, rules, regulations, codes, effective orders, injunctions, judgments and
binding decisions and decrees that relate to its obligations under this Agreement.”
(Section 32.1).

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff’s
recommendation on Item 12.
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The Staff recommends rejection of Joint Petitioners’ argument that the
Commission is not authorized to arbitrate this issue because it was never negotiated by
the parties. The record reflects that the parties agreed TELRIC rates would apply to the
tandem switching and common transport components of the transit function. (Tr. 1104).
However, the rate for the transiting function has always been a disputed issue in the
arbitration. (Tr. 1104). While BellSouth previously listed the transport charge
separately, its most recent offer to resolve the issue involved a composite rate that would
cover tandem switching, common transport and the TIC. (Tr. 1104-05). It appears that
BellSouth tried a new approach to resolve an existing dispute. It does not appear that the
dispute, itself, is new, or that BellSouth is negating agreements previously reached by the
parties.

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff’s
recommendation on Item 65. -

Item 86B

How should disputes over alleged unauthorized access to CSR information be
handled under the Agreement?

Positions of the Parties
BellSouth

BellSouth’s position is that Joint Petitioners should be required to produce a
Letter of Authorization (LOA) verifying that the party had the right to review a customer
service record within two weeks of the request. (BellSouth Brief, p. 51). Because
customer service records contain customer proprietary network information, the parties
have agreed not to access the records without an LOA from the customer. Id. The
parties have further agreed that parties must use their best efforts to provide the
appropriate LOA within seven (7) business days. Jd. BellSouth proposes that if a request
is not complied with by the end of the seven business days, that the requesting party will
provide notice that ordering systems may be suspended in five (5) days. Id. at52.

BellSouth argues that its proposal is reasonable, given the Joint Petitioners’
admission that producing the LOA could take as short a period of time as two days.
(BellSouth Brief, p. 52). In addition, because the Agreement requires parties to continue
meeting their contractual obligations during the pendency of a dispute, there is not a
legitimate concern that BellSouth would take corrective action before the dispute has
been resolved. Id. at 53. BellSouth also criticizes the speculative nature of Joint
Petitioners’ concerns. Id.

BellSouth contends that it is providing Joint Petitioners with what they say they
want in that matters are referred to the dispute resolution provisions in the General Terms
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and Conditions of the Agreement, pursuant to which “each Party shall continue to
perform its obligations under this Agreement.” (BellSouth Reply Brief, p. 39, citing
- GTC § 13.2) BellSouth further states that the proposed suspension and termination
rights are triggered only if a carrier disregards a request to produce an LOA or fails to
dispute a notice that alleges non-compliance related to customer service records. Id,

Joint Petitioners

With regard to disputes over unauthorized access to customer service records,
Joint Petitioners do not see any reason to depart from the dispute resolution methodology
present in the agreement. Joint Petitioners maintain that BellSouth’s proposal includes
“debilitating and extremely disruptive sanctions.” (Joint Petitioner Brief, p. 58). Joint
Petitioners further criticize BellSouth’s proposal for being one-sided and for allowing
BellSouth too much discretion in the imposition of sanctions. Id. at 59. Joint Petitioners
acknowledge, however, that BellSouth has modified its proposal to provide that disputes
would be resolved by a neutral decision-maker. Id. at 60.

Joint Petitioners argue that its proposed language would not absolve them from
unlawful conduct, .but rather it would protect them and their customers from unwarranted
shutdowns of service. (Joint Petitioner Reply Brief, p. 35).

Staff Recommendation

The Staff recommends that the Commission order the following language for this
issue:

Disputes over Alleged Noncompliance. In its written notice to the other
Party (with an additional copy to be sent by email to all notice recipients
designated in the General Terms and Conditions), the alleging Party will
state that additional applications for service may be refused, that any
pending orders for service may not be completed, and/or that access to
ordering systems may be suspended if such use is not corrected or ceased
by the fifth (5™) calendar day following the date of the notice. In addition,
the alleging Party may, at the same time, provide written notice (with an
additional copy to be sent by email to all notice recipients designated in
the General Terms and Conditions) to the person designated by the other
Party to receive notices of noncompliance that the alleging Party may
terminate the provision o f access to ordering systems to the other Party
and may discontinue the provisioning of existing services if such use is not
corrected or ceased by the tenth (10™) calendar day following the date of
the initial notice. If the other Party disagrees with the alleging Party’s
allegations of unauthorized use, the alleging Party shall not invoke any
remedy specified in this paragraph and shall instead proceed pursuant to
the dispute resolution provisions set forth in the General Terms and
Conditions. All such information obtained through the process set forth in
this Section 2.5.5 shall be deemed Information covered by the Proprietary
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and Confidential Information Section in the General Terms and
Conditions of this Agreement.

This language adopts Joint Petitioners’ proposed language related to emailing notice to
recipients designated in the General Terms and Conditions. This condition does not seem
unduly burdensome, and has the potential to avoid delay. This language also adopts Joint
Petitioners’ proposed language related to not invoking any remedy specified in this
paragraph if there is a dispute over the allegation, and instead, proceeding to the dispute
resolution provisions in the Agreement. BellSouth has not explained why the dispute
resolution procedures set forth in the General Terms and Conditions of the Agreement
would not be sufficient to resolve disputes over alleged unauthorized access to customer
service records.

The Staff recommends that the Commission strike Joint Petitioners’ proposed
language that would prohibit BeliSouth from invoking any remedy unless its allegations
pertain to systemic violations and unless notice is first given to the Commission. The
language regarding “systemic” unauthorized access is ambiguous and destined to create
disputes between the parties over the violations are systemic. Given the procedural
protections afforded to Joint Petitioners under the Staff recommendation, notice to the
Commission is unnecessary prior to BellSouth invoking any remedy under this section of
the Agreement. If there is a dispute over the allegation, then under Staffs
recommendation, BellSouth would have to proceed in accordance with the dispute
resolution provisions in the Agreement.

Finally, Staff recommends that the Commission adopt BellSouth’s proposed
language that “the alleging Party will state that additional applications for service may be
refused . . .” Because the ultimate action is still not a certainty, it is not necessary to state
the alleging Party “. .. ‘may’state . ..”

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff’s
recommendation on Item 86(B).

Item 97

When should payment of charges for service be due?
Positions of the Parties

BellSouth

BellSouth asks the Commission to order that payment for services should be made
on or before the Payment Due Date in immediately available funds. (BellSouth Brief, p.
56). Joint Petitioners are aware that the due date will always be by the next bill issuance
date; therefore their monthly bills are predictable and the individual CLECs are in the
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best position to predict their monthly billings. Id. at 56-57. This assertion is supported
by the stellar pay performance that NuVox has achieved over the past two years. Id. at
57. : L

Joint Petitioners’ claim that BellSouth’s payment terms would be considered
“unacceptable in most commercial settings” is belied by the terms and conditions of their
own tariffs. (BellSouth Brief, p. 57 citing to Joint Petitioner Direct Testimony at 106).
Joint Petitioners impose conditions on their own customers that they are unwilling to
accept from BellSouth. (BellSouth Brief, p. 57). Moreover, BellSouth’s proposal is
consistent with the terms and conditions that it offers to its own customers. Id,

BellSouth also challenges the Joint Petitioners’ assertions that it takes about seven
days or more for BellSouth to deliver bills to CLECs. BellSouth claims the SQM billing
data demonstrates that CLECs receive bills within three to four days on average.
(BellSouth Brief, p. 58). B esides, B ellSouth p oints out, Joint Petitioners receive t heir
bills electronically. Id. BellSouth also argues-that it satisfies the nondiscrimination
requirements in the Federal Act by delivering bills to CLECs in the same manner that it
delivers bills to its own retail customers. (BellSouth Brief, p. 59). To accommodate
Joint Petitioners’ request, BellSouth would be forced to incur substantial costs due to
changes to its billing systems. Id.

In an effort to resolve the issue, BellSouth has offered to allow a Joint Petitioner
CLEC thirty days from the date that the CLEC notifies BellSouth that it did not receive
its electronic bills within eight days of the bill date. (BellSouth Brief, p. 60). BellSouth
disputed Joint Petitioners® claims that they receive incomplete or incomprehensible bills
by noting that not one such bill was produced at the hearing. (BellSouth Reply Brief, p.
45). In responding to Joint Petitioners’ discussion of the ITCDeltaCom
Communications, Inc. (“DeltaCom”) arbitration, BellSouth states that Joint Petitioners
rejected the payment and deposit terms that were agreed upon by BellSouth and
DeltaCom. 7d. at fn 33.

Joint Petitioners

Joint Petitioners advocate for a requirement that “[p]ayment of charges for
services rendered should be due thirty calendar days from receipt or website posting of a
complete and fully readable bill or thirty days from receipt or website posting of a
corrected or retransmitted bill, in those cases where correction or retransmission is
necessary.” (Joint Petitioner Brief, p. 67). The practical reason for why Joint Petitioners
need this amount of time to pay their bills is that the bills are voluminous and complex.
Id. Tt takes Joint Petitioners more than three weeks to review and process the bills for
payment. Id. NuVox claims that the average time it takes for BellSouth to deliver its
bills is seven days. /d. In-addition, the bills are often incomplete or incomprehensible.
Id

Joint Petitioners also claim that BellSouth’s proposal violates its parity
obligations because it does not abide by the payment due date that it seeks to impose on
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them. (Joint Petitioner Brief, p. 68). Joint Petitioners cite to the Commission’s decision
in Docket No. 16583-U” in which the Commission ordered BellSouth to allow
ITC"DeltaCom to pay invoices 30 days “after the date of the bill is sent out by
BellSouth.” Id. at 69.

Joint Petitioners also explain their rejection of BellSouth’s modified proposal
regarding those instances in which electronic bills were not received within eight days of
the invoice date. Under BellSouth’s language to allow thirty days from a Joint
Petitioners’ notification of the late delivery of the electronic bill, any payment not
received within 22 days would still be deemed “untimely.” (Joint Petitioner Reply Brief,
p- 37). Joint Petitioners urge the Commission to adopt either their proposal or the
provision adopted as part of the DeltaCom arbitration. Id. at 38.

Staff Recommendation

The Staff recommends that the Commission adopt the same language that it
approved for this issue in Docket No. 16583-U. In that arbitration, the Commission
required bills would be due 30 days after the date the bill is sent out by BellSouth. Joint
Petitioners provided credible testimony that it required a significant amount of time to
review the vast number of bills that it receives from BellSouth. Regardless of whether
BellSouth is delivering bills within three to four days on average or seven days on
average, the logic employed by the Commission in Docket No. 16583-U still stands.
That is, that the time it takes BellSouth to render a bill is out of the CLEC’s control and
should not infringe upon their time to review invoices. (DeltaCom Order, p. 15).

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff’s
recommendation on Item 97.

Item 100

BellSouth Issue Statement: To avoid suspension or termination, should CLEC be
required to pay additional amouuts that become past due after the Notice of
Suspension or Termination for Nonpayment is sent?

CLEC Issue Statement: Should CLEC be required to calculate and pay past due
amounts in addition to those specified in BellSouth’s notice of suspension or
termination for nonpayment in order to avoid suspension or termination?

" Petition for Arbitration of ITC"DeltaCom Communications, Inc. with BellSoputh
Telecommunications, Inc. Pursuant to the Telecommunications Act of 1996, Docket No.
16583-U.
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Positions of the Parties
BellSouth

BellSouth’s position is that “if a Joint Petitioner receives a notice of suspension or
termination from BellSouth as a result of the Joint Petitioners’ failure to timely pay
amounts that are not subject to a billing dispute, the Joint Petitioner should be required to
pay all undisputed amounts that are past due as of the date of the pending suspension or
termination action.” (BellSouth Brief, p. 61). This position is grounded in three
components of the parties’ Agreement. First, BellSouth may suspend or terminate
service for nonpayment. Att. 7 § 1.7.2. Second, this issue only concerns undisputed
amounts that are past due. Id. Third, BellSouth will not suspend or disconnect service
over amounts that are in dispute. Jd. :

In an effort to address Joint Petitioners’ concern about the lack of certainty
regarding the amount due, BellSouth revised its proposal to state that, upon request,
BellSouth will advise of any additional amounts that have become due since the issuance
of the original notice of suspension or termination. (BellSouth Brief, p. 62). BellSouth
argues that its proposal is consistent with Commission Rule 515-12-1-.06(f), which
requires that a customer shall be notified and allowed a reasonable time to pay a bill
before service is discontinued. (BellSouth Reply Brief, p. 47).

Joint Petitioners

~ Joint Petitioners argue that BellSouth’s right to suspend or terminate service
should be contingent upon identifying for the CLEC the exact amount owed. (Joint
Petitioner Brief, p. 69). Joint Petitioners emphasize the unfairness of BellSouth’s
proposal to terminate service if any account becomes past due by pointing out that
BellSouth refused to agree to make this right reciprocal. /d.

Joint Petitioners object to BellSouth’s proposal to include in the Notice for
payment past due that service may be terminated unless payment is made of all amounts
that either are overdue or may become past due on that and any other account. (Joint
Petitioner Brief, p. 71). A CLEC would have a maximum of 15 days to “process, dispute,
calculate, and pay” these amounts prior to BellSouth rejecting new service orders, and
only 30 days to pay before BellSouth may terminate all services. JId. To further
complicate matters, BellSouth will not state the full amount due on all accounts in the
Notice that it provides to the CLEC. Id. Therefore, the CLEC will not know how much
it must pay in order to avoid the actions discussed above. Joint Petitioners argue that
BellSouth’s proposal is contrary to the public interest, and therefore the Commission
would have authority under 47 U.S.C. § 252(¢)(2)(A)(ii) to strike the provision. Id. at 72.

Joint Petitioners do not accept BellSouth’s offer to provide information of the
additional amounts owed upon request because there would still be inadequate notice and
increased potential for error and confusion. (Joint Petitioner Brief, p. 73).
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‘Staff Recommendation

The Staff recommends that the Commission reject BellSouth’s proposal to include
in the Notice amounts that become due in the interim between the time the Notice is
issued and the o verdue amounts must be paid to avoid the rejection ofnew orders or
suspension or termination of service. Joint Petitioners raised legitimate concerns that
there would be ambiguity and lack of notice about the precise amount owed. Even
though BellSouth agreed to provide the exact amount due on request, the amount would
not be included in the initial notice. The burden would then be on the CLEC not just to
pay any additional amounts that become due, but to ascertain what BellSouth’s assertion
is of these overdue amounts, verify that BellSouth’s assertion is correct and then make
payment. BellSouth’s proposal does not afford CLECs adequate protection.

There was some discussion about whether BellSouth’s proposal is consistent with
the Commission Rule 515-12-1-.06(f). This rule requires that customers receive
notification and allowed a reasonable time in which to make payment before service is
discontinued. The rule does not delineate what must be included in the notification. The
question then is whether it is a reasonable construction of the rule to state that notice must
include the exact amount owed. The Staff recommends that the Commission find that for
notice to comply with the Commission Rule it must identify the amount due.

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff’s
recommendation on Item 100.

Item 101

How many months of billing should be used to determine the maximum amount of
the deposit?

Positions of the Parties
BellSouth

BellSouth proposes that deposits should not exceed an average of two months of
actual billing for existing customers or two months of estimated billing for new
customers. (BellSouth Brief, p. 62). BellSouth defends its proposal by stating that it
must wait at least two months after service is rendered before disconnecting for
nonpayment. Id. at 63. E xperience d emonstrates that BellSouth d oes not impose the
maximum deposit requirement on the CLECs. Id. The Joint Petitioner proposal to
impose a lower maximum deposit on existing customers than new customers does not
account for the fact that some new CLECs will be in a stronger financial position. Jd.
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parties, and consider any future charges of bad faith at such time as a party raises such an
issue before it.

If BellSouth seeks to impose a deposit that is within the amount permitted under
the interconnection agreement, but is forced to reduce that deposit to account for an
amount that it may not owe, then it is exposed to greater risk than is appropriate, based on
the other provisions of the agreement.

Staff’s recommendation to limit the offset to undisputed amounts is consistent.
with the treatment of other components in the interconnection agreement. Item 86B
involved disputes over alleged unauthorized access to CSR information. Part of the
supporting factual background for that item is that parties have to meet their obligations
under the agreement during the pendency of a dispute. Item 100 involved the termination
of service for nonpayment. Again, neither party disagreed with the premise that the
notification for termination for nonpayment related only to undisputed amounts due. In
Item 103, Joint Petitioners argue that service should not be terminated for failure to pay a
deposit if the amount of the deposit is in dispute.

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff’s
recommendation on Item 102.

Item 103

Should BellSouth be entitled to terminate service to CLEC pursuant to the process
for termination due to non-payment if CLEC refuses to remit any deposit required
by BellSouth within 30 calendar days?

Positions of the Parties
BellSouth

BellSouth’s position is that it should be able to terminate service if a Joint
Petitioner does not pay or properly dispute a deposit demand within thirty calendar days.
(BellSouth Brief, p. 65). Termination for non-payment of a deposit makes sense given
BellSouth’s right to a deposit, and it is contemplated in Commission Rule 515-12-1-.06.
Id.

BellSouth also points out that Joint Petitioners’ end user tariffs authorize
termination for non-payment. (BellSouth Reply Brief, p. 53).
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Joint Petitioners

Joint Petitioners argue that BellSouth’s ability to terminate service for non-
payment of a deposit should be limited to those instances in which the Joint Petitioner
does not dispute that the deposit is required or when such deposit has been ordered by the
Commission. (Joint Petitioner Brief, p. 79). Any disputes over the appropriate deposit
amount should be referred to the dispute resolution process set forth in the agreement. Id.
at 80.

Staff Recommendation

The Staff recommends adoption of Joint Petitioners’ proposed language. In
BellSouth’s brief, it argues that it would only terminate service for non-payment of a
deposit if the Joint Petitioner did not “properly dispute” the deposit demand. However,
the language BellSouth proposes as part of Section 1.8.6 does mot recognize that
qualification: : _

Subject to Section 1.8.7 following, in the event ((customer_short_name))
fails to remit to BellSouth any deposit requested pursuant to this Section
within thirty (30) calendar days of ((customer_short_name))’s receipt of
such request, service to ((customer_short_name)) may be terminated in
accordance with the terms of Section 1.7 and subtending sections of this
Attachment, and any security deposits will be applied to
((customer_short_name))’s accounty(s).

To the extent that BellSouth intended to exclude its right to terminate service for non-
payment of deposit amounts that are in dispute, adoption of Joint Petitioners’ language
should not disadvantage BellSouth.

Conclusion

For the reasons set forth in its recommendation, the Commission adopts Staff’s
recommendation on Item 103.

III. CONCLUSION AND ORDERING PARAGRAPHS

The Commission finds and concludes that the issues that the parties presented to
the Commission for arbitration should be resolved in accord with the terms and
conditions as discussed in the preceding sections of this Order, pursuant to Sections 251
and 252 of the Telecommunications Act of 1996 and Georgia’s Telecommunications and
Competition Development Act of 1995.

WHEREFORE IT IS ORDERED, that all findings, conclusions, statements,
and directives made by the Commission and contained in the foregoing sections of this
Order are hereby adopted as findings of fact, conclusions of law, statements of regulatory
policy, and orders of this Commission.
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CONCLUSIONS

The Commission concludes that the rights of end users should be defined
pursuant to state contract law. The Commission further concludes that incidental,
indirect, and consequential damages should be defined pursuant to state law.
Therefore, the Commission believes BellSouth's proposed language for Section 10.4.4
should be adopted.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6

ISSUE NO. 6 — MATRIX ITEM NO. 7: What should the indemnification obligations of v
the Parties be under this agreement? .

POSITIONS OF PARTIES

JOINT PETITIONERS: The Party providing service under the Agreement should be
indemnified, defended, and held harmless by the Party receiving services against any
claim for libel, slander, or invasion of privacy arising from the content of the receiving
Party’s own communications. Additionally, customary provisions should be included to
specify that the Party receiving services under the Agreement should be indemnified,
defended, and held harmless by the Party providing services against any claims, loss,
or damage to the extent reasonably arising from: (1) the providing Party’s failure to
abide by applicable law, or (2) injuries or damages arising out of or in connection with
this Agreement to the extent caused by the providing Party’s negligence, gross
negligence, or willful misconduct.

BELLSOUTH: Indemnification of the providing Party should be limited to two situations:
(1) claims for libel, slander, or invasion of privacy arising from the content of the Party’s
own communications; or (2) any claim, loss, or damages claims by the “End User or
customer of the Party receiving services arising from such company’s use or reliance on
the providing Party’s services, actions, duties, or obligations arising out of this
Agreement.” Thus, BellSouth’s language is narrower and insures that the providing
Party will be indemnified in the unique situation when the end user of the receiving Party
sues the providing Party based on the receiving Party’s use or reliance of services
provided by the providing Party. BellSouth noted that in most cases the Joint
Petitioners will be the receiving party and BellSouth will be the providing party.

PUBLIC STAFF: The Public Staff supported Joint Petitioners’ proposed language.
DISCUSSION

While the parties agree that the receiving party should be indemnified for claims
of libel, slander, or invasion of privacy, the Joint Petitioners contended that the providing
party should undertake a heavier indemnity obligation, including reasonable and
proximate losses to the extent it becomes liable due to the other party’s negligence,
gross negligence, willful misconduct, or failure to abide by applicable law. Their
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language would ensure that each party will be indemnified to a third-party in the case
the other party’s failure to comply with applicable law, regardless of whether the party is
receiving or providing service. The Joint Petitioners objected to BellSouth’s proposal
because it provides that only the party providing services is indemnified under the
Agreement.

BellSouth contended that the Joint Petitioners go too far in contending that the
party receiving services should be indemnified, defended, and held harmless by the
party providing services against claims, losses, and damages. BellSouth also
contended that an interconnection agreement is not a commercial agreement but is
rather governed by the Act and subsequent arbitration. Services provided pursuant to
Section 251 are priced according to TELRIC principles and do not include open-ended
indemnification of the party receiving services. TELRIC pricing does not account for the
level of risk BellSouth is being asked to assume. If the Joint Petitioners would limit their
liability to their customers through their tariffs or contracts, there would be no issue
here.

The Public Staff concurred in the Joint Petitioners’ position.

The Commission notes that in Finding of Fact No. 3 above, the Commission
approved BellSouth's proposal for Section 10.4.2. This proposal allows the Joint
Petitioners to limit their liability to customers through their tariffs or contracts and
protects BellSouth if they do not. This limitation of liability provision appears to remove
BellSouth’s objection to the Joint Petitioners’ proposal. Without that objection, there
appears to be no issue.

CONCLUSIONS
The Commission concludes that the Joint Petitioners’ proposed language for
Section 10.5 in the General Terms and Conditions of the Agreement should be
approved.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7

ISSUE NO. 7 — MATRIX ITEM NO. 9:

Joint Petitioners’ Issue Statement: Should a court of law be included among the
venues at which a Party may seek dispute resolution under the Agreement?

BellSouth’s Issue Statement: Should a party be allowed to take a dispute concerning
the interpretation or implementation of any provision of the Agreement to a court of law
for resolution without first exhausting administrative remedies?
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POSITIONS OF PARTIES

JOINT PETITIONERS: Either party should be able to petition the Commission, the
FCC, or a court of law for a resolution of a dispute. No legitimate dispute resolution
should be foreclosed to the parties. The industry has experienced difficulties in
achieving efficient regional dispute resolution. Moreover, there is an ongoing debate as
to whether state commissions have the jurisdiction to enforce agreements and as to
whether the FCC will engage in such enforcement. Courts of law have the jurisdiction
to entertain such disputes. Indeed, in certain circumstances, they may be better
equipped to adjudicate disputes and may provide a more efficient alternative to litigating
before up to nine different state commissions or to waiting for the FCC to decide
whether it will or will not accept an enforcement role given the particular facts.

BELLSOUTH: The Commission or the FCC should initially resolve disputes as to the
appropriate interpretation and implementation of the Agreement. There can be no
question that the Commission should resolve matters that are within its expertise and
jurisdiction. State commissions are in the best position to resolve disputes relating to
the interpretation or enforcement of agreements it approves. The Eleventh Circuit has
recognized this, noting that the power to approve or reject interconnection agreements
implies the power to interpret and enforce those agreements in the first instance. The
Joint Petitioners actually conceded that the state commissions have the authority to
enforce and interpret interconnection agreements but they seek the ability to go to a
single forum, such as a court, to address region-wide disputes and avoid bifurcated
hearings. But bifurcated hearings may be unavoidable if, under the doctrine of primary
jurisdiction, a court would resolve matters outside of the expertise of the state
commissions, while the nine state commissions would resolve matters within their
expertise. BellSouth’s language gives the Joint Petitioners the ability to resolve a
dispute in a single forum—namely, the FCC.

PUBLIC STAFF: The Public Staff supported the Joint Petitioners’ language.
DISCUSSION

The nub of this issue is whether the parties should be allowed to seek resolution
of disputes regarding their Agreement in courts of law before first seeking resolution
before the Commission. The Joint Petitioners noted that their present agreements have
such a provision and argued that it is unclear that the Commission may issue an Order
approving agreement language which deprives a court of jurisdiction, since the subject
matter of state courts is set by the Legislature and that of the federal courts is set by
Congress. BellSouth indicated that it would only permit disputes to be adjudicated in a
court of law for matters lying outside the jurisdiction of the FCC or the Commission.

The Public Staff was cautious about whether the Commission had the authority

to issue an order approving agreement language which would, over the objections of a
party, deprive a court of its jurisdiction.

17




The Commission shares the concerns of the Joint Petitioners and the Public Staff
on this issue. The subject matter of the North Carolina courts is set by the Legislature
pursuant to N.C. Constitution Art. IV, Sec. 1 and of the federal courts by Congress
pursuant to U.S. Constitution, Art. lll, Sec. 1. It would thus appear questionable
whether the Commission could approve an agreement depriving either set of courts of
their jurisdiction to hear claims from parties seeking dispute resolution. Whether a
court of law has jurisdiction over any particular claim is a matter to be adjudicated by the
petitioned tribunal, and this need not be determined at this point.

CONCLUSIONS

The Commission concludes that the language proposed by the Joint Petitioners
for Section 13 in the General Terms and Conditions of the Agreement should be
adopted.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8

ISSUE NO. 8 — MATRIX ITEM NO. 12: Should the Agreement explicitly state that all
existing state and federal laws, rules, regulations, and decisions apply unless otherwise
specifically agreed to by the parties?

POSITIONS OF PARTIES

JOINT PETITIONERS: Nothing in the Agreement should be construed to limit a party’s
rights or exempt a party from obligations under applicable law, as defined in the
Agreement,® except in such cases where the parties have explicitly agreed to a
limitation or exemption. Moreover, silence with respect to any issue, no matter how
discrete, should be construed to be such a limitation or exception. This is a basic legal
tenet and is consistent with both federal and Georgia law (agreed to by the parties), and
it should be explicitly stated in the Agreement in order to avoid unnecessary disputes
and litigation that has plagued the parties in the past.

BELLSOUTH: BellSouth characterized the issue as being how the parties should
handle disputes when one party asserts that an obligation, right, or other requirement
arising from telecommunications law is applicable even if it is not expressly
memorialized in the Agreement. The issue is not whether BellSouth intends to comply
with applicable law; it has. The issue is about providing certainty in the Agreement as to
the parties’ obligations.

PUBLIC STAFF: The Public Staff supported Joint Petitioners’ proposed language.

®  Section 32.1 defines “Applicable Law” as “all applicable federal, state, and local statutes, laws, rules

regulations, codes, effective orders, injunctions, judgments and binding decisions and decrees that relate
to the obligations under this Agreement.”
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DISCUSSION

Essentially, the Joint Petitioners have argued that the Agreement should state
that a party’s rights and obligations under all relevant law existing at the time of the
contract should apply unless explicitly limited or exempted. In this Agreement, the
relevant state law would be Georgia law. The Joint Petitioners contended that an
express provision that existing law applies unless expressly excluded or exempted
would reduce disputes and litigation between the parties.

The text of the Joint Petitioners’ proposal is as follows: “Nothing in this
Agreement shall be construed to limit a Party’s rights or exempt a Party from obligations
under Applicable Law, except in such cases where the Parties have explicitly agreed fo
an exception to a requirement of Applicable law or to abide by the provisions which
conflict with and thereby displace corresponding requirements of Applicable Law.
Silence shall not be construed to be such an exemption to or displacement of any
aspect, no matter how discrete, of Applicable Law.”

BellSouth contended that the Joint Petitioners’ position would create more
uncertainty, and it believes that, if there is a disagreement over applicable law, after the
dispute is resolved, the Agreement should be amended so that the new obligation
applies only prospectively and not retroactively.

The text of BellSouth’s proposal is as follows: “This Agreement is intended to
memorialize the Parties’ mutual agreement with respect to their obligations under the
Act and applicable FCC and Commission rules and orders. To the extent that either
Party asserts that an obligation, right, or other requirement, not expressly memorialized
herein, is applicable under this agreement by virtue of a reference to an FCC or
Commission rule or order or, with respect to substantive Telecommunications law only,
Applicable Law, and such obligation, right, or other requirement is disputed by the other
Party, the Party asserting such obligation, right, or other requirement is applicable shall
petition the Commission for resolution of the dispute and the Parties agree that any
finding by the Commission that such obligation, right or other requirement exists shall
be applied prospectively by the Parties upon amendment of the Agreement to include
~ such obligation, right, or other requirement and any necessary rates, terms, and
conditions, and the Party that failed to perform such obligation, right, or other
requirement shall be held harmless from any liability for such failure until the obligation,
right, or other requirement is expressly included in this Agreement by amendment
thereto.”

The Public Staff was supportive of the Joint Petitioners’ language, believing that
it would help to avoid controversies in the future. While it is unclear as to whether
silence regarding the applicable law indicates that such law either does or does not
apply, the Public Staff believes the Agreement should specifically address this matter to
avoid potential litigation. The Public Staff further noted that BellSouth’s proposed
language allowing a party to seek Commission resolution if a disagreement arises over
whether an applicable law, rule, or order applies to the Agreement and providing that
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the Commission's decision applies prospectively, does not resolve the question of
silence in the Agreement. The Public Staff criticized the faimess of BellSouth’s view of
applying the law prospectively, since this would give an incentive to adopt an extreme or
untenable interpretation of applicable law and then allow the party adopting that view to
escape fiscal responsibility for the delay it caused by necessitating litigation before the
Commission over its proper interpretation.

The Commission believes that the language proposed by the parties is in both
cases problematical. The purpose of a contract is to memorialize the parties’ mutual
agreement at a particular point in time for the term of the contract, and the general
purpose of the typical applicable law provision in a contract is to ensure that the parties
do not break the law. Thus, the specific terms of the contract are to have primary
significance. If there are particular laws that the parties wish to provide terms, but which
they do not want to rewrite or negotiate, these specific laws should be incorporated by
reference.

The principal defect of the Joint Petitioners’ language is that it purports to import
the entirety of “Applicable Law,” except where the parties have agreed otherwise.
Silence as to that law is, so to speak, no defense. This amounts to a “roving expedition”
for a party to seek out other law, “no matter how discrete,” to supply terms for the
Agreement. The Commission believes this goes too far and is out of harmony with what
a standard applicable law provision is supposed to do.

The principal defect of BellSouth’s language is that it inserts a “prospectivity”
clause which, as the Public Staff points out, gives an incentive to extreme positions and
posturing. “Prospectivity” is also out of harmony with what a standard applicable law
provision is supposed to do. In any case, should the Commission interpret the parties’
intent and the meaning of certain contractual provisions, the law generally holds that the
Commission’s interpretation should be applicable during the entire term of the contract
unless there was language directly to the contrary.

Nevertheless, the BellSouth language is more susceptible to reform. BellSouth is
on firmer ground when it states that the “Agreement is intended to memorialize the
Parties’ mutual agreement” and provides that, “where something is not expressly
memorialized but is nevertheless argued to be applicable, the matter should be referred
to the Commission for resolution.” This language should in large measure be retained
up to the point of the phrase “resolution of the dispute,” with some modifications for
greater clarity, and the balance of the language, which deals with “prospectivity” should
be deleted. References to courts of law and the FCC should be added to be consistent
with the decision in the Evidence and Conclusions for Finding of Fact No. 7 above.

The Commission is doubtful that any language can be framed that anticipates all
possible disputes given the volume of laws, legal principles, and possible fact situations
involved. If both parties dislike the language suggested by the Commission, they are
free to negotiate something which seems better to them.
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CONCLUSIONS

The Commission concludes that the BellSouth language should be adopted as
modified to read: “This Agreement is intended to memorialize the Parties’ mutual
agreement with respect to their obligations under the Act and applicable FCC and
Commission rules and orders. To the extent that either Party asserts that an obligation,
right, or other requirement, not expressly memorialized herein, is applicable under this
Agreement by virtue of an FCC or Commission rule or order or, with respect to
Applicable Law relating to substantive Telecommunications law only, and such
obligation, right, or other requirement is disputed by the other Party, the Party asserting
such obligation, right, or other requirement is applicable shall petition the Commission, a
court of law, or the FCC for resolution of the dispute.”

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9

ISSUE NO. 9 - MATRIX ITEM NO. 26: Should BellSouth be required to commingle
UNEs or combinations with any service, network element or other offering that it is
obligated to make available pursuant to Section 271 of the Act?

POSITIONS OF PARTIES

JOINT PETITIONERS: Yes. BellSouth should be required to commingle UNEs or
combinations with any service, network element, or other offering that it is obligated to
make available pursuant to Section 271 of the Act.

BELLSOUTH: BellSouth argued that this matter should be moved to the change of law
docket for consideration and resolution because similar if not identical issues are being
raised in the change of law proceeding. At a minimum the Commission should defer
resolution of this item until its decision in the change of law docket to avoid inconsistent
rulings. Otherwise, BellSouth’s view is that consistent with the FCC’s Errata to the
TRO, there is no requirement to commingle UNEs or combinations with services,
network elements or other offerings made available only under Section 271 of the Act.

PUBLIC STAFF: The Public Staff recommended that the Commission conclude that
BellSouth shall permit a requesting carrier to commingle a UNE or a UNE combination
obtained pursuant to Section 251 with one or more facilities or services that a
requesting carrier has obtained at wholesale from an ILEC pursuant to a method other
than unbundling under Section 251(c)(3) of the Act. This includes wholesale services
obtained from any method, including those obtained as Section 271 elements.

DISCUSSION
The Commission notes that this issue involves whether BellSouth is required to

commingle UNEs or combinations of UNEs with any service, network element, or other
offering that it is obligated to make available pursuant to Section 271 of the Act.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 14

ISSUE NO. 14 - MATRIX ITEM NO. 65: Should BellSouth be allowed to charge the
CLP a TIC for the transport and termination of Local Transit Traffic and ISP-Bound
Transit Traffic?

POSITIONS OF PARTIES

JOINT PETITIONERS: No. BellSouth should not be permitted to impose upon CLPs a
TIC for the transport and termination of Local Transit Traffic and ISP-Bound Transit
Traffic. The TIC is a non-TELRIC based additive charge that exploits BellSouth’s
market power and is discriminatory.

BELLSOUTH: Yes. BellSouth is not obligated to provide the transit function and the
CLP has the right pursuant to the Act to request direct interconnection to other carriers.
Additionally, BellSouth incurs costs beyond those for which the Commission ordered
rates were designed to address, such as the costs of sending records to the CLPs
identifying the originating carrier. BellSouth does not charge the CLP for these records
and does not recover those costs in any other form. Moreover, this issue is not
appropriate for arbitration in this proceeding because it involves a request by the CLPs
that is not encompassed within BellSouth’s obligations pursuant to Section 251 of the
Act.

PUBLIC STAFF: The Public Staff recommended that the Commission conclude that
BellSouth should not be permitted to charge a TIC when providing a tandem transit
function for CLPs.

DISCUSSION

The Joint Petitioners argued that the TIC is a non-TELRIC based additive charge
enabling BellSouth to exploit its market power. The Joint Petitioners asserted that only
BellSouth is in a position to provide transit service capable of connecting all carriers of
all sizes, due to its past monopoly and continuing market dominance. The rate appears
to be purely additive, simply enabling BellSouth to extract additional profits over and
above the profit it already receives through the elemental UNE rates. In addition, the
Joint Petitioners claimed that the TIC charge is discriminatory, since BellSouth does not
impose this charge on all CLPs. Further, BeliSouth threatened to double the rate if two
of the Joint Petitioners did not agree to it during negotiations. The Joint Petitioners
contended that BellSouth has not shown that its existing rates for the transiting function,
tandem switching and common transport, do not adequately provide for recovery of its
costs. The Joint Petitioners argued that BellSouth can seek to modify its TELRIC-based
rates in the next generic pricing proceeding if its rates do not recover its costs. Despite
BellSouth'’s contention that this issue should not be included in this arbitration, the Joint
Petitioners argued that this issue is properly before the Commission because transiting
is an interconnection issue and has been included in BellSouth’s interconnection
agreements for nearly eight years.
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BellSouth initially contended that it was not required to provide a transit traffic
function because it is not a Section 251 obligation under the Act. Therefore, BellSouth
argued that if it provides the transit traffic function, the rates, terms, and conditions
should be contained in a separately negotiated agreement. If BellSouth includes the
transit traffic function in its Agreement, BellSouth believed that it should not be
penalized by imposing rates for a service that, pursuant to a separate agreement, to
which the Commission would not even be privy.

BellSouth maintained that it should be able charge a TIC for local transit and
ISP-bound transit traffic because it is not obligated to provide the transit function to a
CLP and the CLP has the ability to request direct interconnection to other carriers.
BellSouth argued that the TIC is not “purely additive” because some costs are not
recovered in tandem switching and common transport charges, such as the fee
BellSouth pays to Telcordia for all messages sent and received through the Centralized
Message Distribution System (CMDS). Moreover, BellSouth argued that because the
TIC is not a Section 251 requirement, the rate should not be subject to the TELRIC cost
standards set forth in Section 252.

In cross-examination, BellSouth witness Blake acknowledged that BellSouth has
offered to provide a tandem transit function in these Agreements, but stated that the
crux of the dispute in this case is the rate. Witness Blake also modified her position
concerning BellSouth’'s Section 251 obligations by agreeing that BellSouth had an
obligation to provide a tandem transit function based upon the FCC’s Virginia arbitration
orders and the Commission’s September 22, 2003 Order in Docket No. P-19, Sub 454
that found ILECs have an obligation to provide transit service. Witness Blake testified
that the TIC is designed to cover not only the cost of sending records identifying the
originating carrier, but the “value-added” nature of the service as well. The transit
function eliminates the need for originating carriers to directly connect with terminating
carriers. The TELRIC tandem rate covers the transit part, while the TIC reflects the
value of not having to directly interconnect with carriers.

The Public Staff stated in its Proposed Order that there appears to be no dispute
that BellSouth is obligated to provide transit service. Witness Blake acknowledged that
the Commission has previously found ILECs have an obligation to provide transit
service and that the FCC has found the tandem transit function is a Section 251
obligation. Therefore, the Public Staff believed that the question before the Commission
is whether BellSouth should be permitted to charge a TIC in addition to the
TELRIC-based tandem switching rate. Although BellSouth has conceded that the
tandem transit function is a Section 251 obligation, it is unclear why BellSouth still
maintains that this function is not subject to the pricing requirements set forth in Section
252. The Public Staff noted that the FCC has implemented specific rules to which the
Commission must adhere in determining the appropriate rates for providing a tandem
transit function.

The Commission can find no basis for permitting BellSouth to impose a TIC for
the tandem transit function. The tandem transit function is a Section 251 obligation, and
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BellSouth must charge TELRIC rates for it. As pointed out by the Commission in its
September 22, 2003 Order in Docket No. P-19, Sub 454, the tandem transit function
may also involve a billing intermediary function. While this may not be necessary for the
parties to this proceeding, the rates for providing a billing intermediary function are not
required to be TELRIC-based. The Commission concurs that the tandem transit function
provides some value to CLPs by permitting them to avoid directly interconnecting with
all of the LECs subtending BellSouth’s tandem. However, the fact that CLPs receive
value for this service is not grounds for disregarding the FCC'’s pricing rules.

CONCLUSIONS

The Commission concludes that BellSouth should not be permitted to charge a
TIC when providing a tandem transit function for CLPs.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 15

ISSUE NO. 15 - MATRIX ITEM NO. 86(B): How should disputes over alleged
unauthorized access to customer service record (CSR) information be handled under
the Agreement?

POSITIONS OF PARTIES

JOINT PETITIONERS: The Joint Petitioners argued that if one party disputes the other
party’s assertion of noncompliance regarding access to CSR information, that party
should notify the other party in writing of the basis for its assertion of compliance. The
Joint Petitioners maintained that if the receiving party fails to provide the other party with
notice that appropriate corrective measures have been taken within a reasonable time
or fails to provide the other party with proof sufficient to persuade the other party that it
erred in asserting the noncompliance, the requesting party should proceed pursuant to
the Dispute Resolution provisions set forth in the General Terms and Conditions and the
parties should cooperatively seek expedited resolution of the dispute. The Joint
Petitioners asserted that “self help”, in the form of suspension of access to ordering
systems and discontinuance of service, is inappropriate and coercive; moreover, it
effectively denies one party the ability to avail itself to the Dispute Resolution process
otherwise agreed to by the parties.

BELLSOUTH: BellSouth maintained that the Commission should adopt BellSouth’s
most recent proposed language for Matrix Item No. 86(b) (if the accused party fails to
produce an appropriate letter of authorization (LOA) within the allotted time period, the
requesting party will provide written notice via email to a person designated by the other
party to receive such notice specifying the alleged noncompliance and advising that
access to ordering systems may be suspended in five days if such noncompliance does
not cease) as it addresses all of the Joint Petitioners’ concerns as well as gives the
parties sufficient recourse if a party refuses to comply with its legal and contractual
obligations regarding the protection of CSRs.
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION
RALEIGH

DOCKET NO. P-772, SUB 8

DOCKET NO. P-913, SUB 5

DOCKET NO. P-1202, SUB 4
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of

Joint Petition of NewSouth Communications ) ORDER RULING ON
Corp. et al. for Arbitration with BellSouth ) OBJECTIONS AND
Telecommunications, Inc. ) REQUIRING THE FILING
) OF THE COMPOSITE
) AGREEMENT

BEFORE: Commissioner James Y. Kerr, I, Presiding, and Commissioners Robert V.
Owens, Jr., and Lorinzo L. Joyner

BY THE COMMISSION: On July 26, 2005, the Commission issued its
Recommended Arbitration Order (RAQ) in this docket. The Commission made the
following:

FINDINGS OF FACT
1. The term “End User” should be defined as “the customer of a party.”

2, The industry standard limitation of liability limiting the liability of the
provisioning party to a credit for the actual cost of services or functions not performed
or improperly performed should apply.

3. If a party elects not to place standard industry limitations of liability in its
contracts with end users or in its tariffs, that party shall indemnify the other party for
any loss resulting from its decision not to include the limitation of liability.

4, The rights of end users should be defined pursuant to state contract law.

5. The Agreement should state that incidental, indirect, and consequential
damages should be defined pursuant to state law.

6. The proposal of the Joint Petitioners (including NewSouth
Communications Corp. (NewSouth), NuVox Communications, Inc. (NuVox), and
Xspedius Communications, LLC on behalf of its operating subsidiary, Xspedius
Management Co. Switched Services, LLC (Xspedius)) found in Section 10.5 of their
Appendix A should be approved.




DISCUSSION

In the RAO, the Commission found that the language proposed by the Joint
Petitioners was unnecessary and potentially confusing. The Commission noted that
end users are not parties to this Agreement or arbitration, and their rights should
therefore be defined, not by the Agreement, but according to state contract law. As
such, the Commission believed the Joint Petitioners’ proposed language to be
superfluous and indirect, incidental, and consequential damages should be defined by
state law.

The Commission believes that its original decision on this issue was
well-founded, and the arguments put forward by the Joint Petitioners to be not
particularly compelling. Indeed, in a moment of comparative candor, the Joint
Petitioners admitted that they had perhaps contributed to some of the confusion
surrounding this issue. The Commission concurs but is not persuaded to adopt the
Joint Petitioners’ language.

CONCLUSIONS

The Commission finds it appropriate not to reconsider Findings of Fact Nos. 4
and 5.

FINDING OF FACT NO. 6 (ISSUE NO. 6 — MATRIX ITEM NO. 7): What should the
indemnification obligations of the Parties be under the Agreement?

INITIAL COMMISSION DECISION

The Commission concluded that the Joint Petitioners’ proposed language for
Section 10.5 in the General Terms and Conditions of the Agreement should be
approved.

MOTIONS FOR RECONSIDERATION

BELLSOUTH: BellSouth sought reconsideration of this issue. BellSouth argued that
the Joint Petitioners’ language requires BellSouth to indemnify the Joint Petitioners in
virtually all circumstances while imposing essentially no indemnification obligations on
the Joint Petitioners. The language the Joint Petitioners endorse imposes greater
obligations than the Joint Petitioners have placed in their own tariffs where they are the
providing parties. Such expansive language runs counter to the holding in the FCC’s
Verizon Arbitration Order. By contrast, the Commission rejected the Joint Petitioners’
expansive view regarding the definition of applicable law. Since the standard here
relates to applicable law, the Commission should take a similar narrow view on this
issue. Moreover, even when read together with the Commission’s ruling on Issue No. 3
(Matrix ltem No. 5), the Joint Petitioners’ language regarding indemnification is still at
issue and objectionable. BellSouth’s proposed language complies with industry
standards and requires the receiving party to indemnify the providing party in only two
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limited situations: (1) claims for libel, slander, or invasion of privacy arising from the
content of the receiving party’s own communications; or (2) any claim, loss, or damage
claimed by the “End User or customer of the party receiving services arising from such
company’s use or reliance on the providing party’s services, actions, duties, or
obligations arising under this Agreement.”

INITIAL COMMENTS
BELLSOUTH: BellSouth did not file initial comments on this issue.

JOINT PETITIONERS: The Joint Petitioners argued that BellSouth’'s Motion for
Reconsideration concerning this issue should be denied. The Joint Petitioners argued
that the language adopted by the Commission does not violate the Virginia Arbitration
Order or any state commission order. The clause at issue here is not a blanket
indemnity provision such as that in the Virginia Arbitration Order but one more narrowly
focused. The Joint Petitioners also denied that the Commission’s decision here
conflicted with its decision elsewhere — it does not redefine Applicable Law but rather
includes it as defined. Moreover, consistent with their own tariffs, the Joint Petitioners
do not require the receiving party to indemnify the providing party for the providing
party’s negligence, nor is the language cast in such a way as to benefit only the Joint
Petitioners.

PUBLIC STAFF: The Public Staff did not believe that BellSouth’s objections warranted
a change in the Commission’s conclusions on this issue.

REPLY COMMENTS

BELLSOUTH: BellSouth replied that the indemnification language adopted by the
Commission is unique and is contrary to industry standards. BellSouth stated that the
Kentucky PSC and the Florida PSC have already rejected such language in similar
proceedings before them. In contrast to the Virginia Arbitration Order, the language
adopted here is extremely broad and one-sided.

JOINT PETITIONERS: The Joint Petitioners did not file reply comments on this issue.

PUBLIC STAFF: The Public Staff reiterated its position that the objections of BellSouth
did not warrant reconsideration of the Commission’s decision.

DISCUSSION

This issue concerns the indemnification obligations of the parties. In the RAO,
the Commission adopted the language proposed by the Joint Petitioners as follows:
“The Party providing services hereunder, its Affiliates, and its parent company, shall be
indemnified, defended, and held harmless by the Party receiving services hereunder
against any claim for libel, slander or invasion of privacy arising from the content of the
receiving party’s communications. The Party receiving services hereunder, its Affiliates
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and its parent company, shall be indemnified, defended and held harmless by the Party
providing services hereunder against any claim, loss or damage to the extent arising
from (1) the providing Party’s failure to abide by Applicable Law, or (2) injuries or
damages arising out of or in connection with this Agreement to the extent caused by the
Providing Party’s negligence, gross negligence or willful misconduct.”

BellSouth’s principal argument is that this provision unfairly opens it to potentially
extremely expansive liability. However, the Commission in its Discussion in the RAO on
this issue noted that the Conclusion in this issue must be read together with the
Commission’s adoption of Finding of Fact No. 3. Finding of Fact No. 3 was decided
favorably to BellSouth concerning limitations on liability. This decision, upheld in this
Order, provides that if a party elects not to place standard industry limitations of liability
in its contracts with end users or its tariffs, that party shall indemnify for any loss
resulting from this decision. The Commission found that this provision “appears to
remove BellSouth’s objection to the Joint Petitioners’ proposals. Without that objection,
there appears to be no issue.”

Of course, it should be anticipated that a party whose language was not adopted
may continue to argue that its language should be adopted, but this does not change
the fact that the adoption of BellSouth’s language with reference to Finding of Fact
No. 3 substantially mitigates the exposure that BellSouth might otherwise have with
reference to the language adopted here. BellSouth has not offered any new, much less
persuasive, arguments for the Commission to reconsider its decision. The Commission,
therefore, does not believe that its decision on this Finding of Fact should be changed.

CONCLUSIONS
The Commission finds it appropriate not to reconsider Finding of Fact No. 6.

FINDING OF FACT NO. 8 (ISSUE NO. 8 — MATRIX ITEM NO. 12): Should the
agreement explicitly state that all existing state and federal laws, rules, regulations and
decisions apply unless otherwise specifically agreed to by the parties?

INITIAL COMMISSION DECISION

The Commission concluded that the BellSouth language should be adopted as
modified to read: “This Agreement is intended to memorialize the Parties’ mutual
agreement with respect to their obligations under the Act and applicable FCC and
Commission rules and orders. To the extent that either Party asserts that an obligation,
right, or other requirement, not expressly memorialized herein, is applicable under this
Agreement by virtue of an FCC or Commission rule or order or, with respect to
Applicable Law relating to substantive Telecommunications law only, and such
obligation, right or other requirement is disputed by the other Party, the Party asserting
such obligation, right, or other requirement is applicable shall petition the Commission, a
court of law, or the FCC for resolution of the dispute.”
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or services that a requesting carrier has obtained at wholesale from an
ILEC pursuant to a method other than unbundling under Section 251(c)(3)
of the Act, including those obtained as Section 271 elements.

5. That for Finding of Fact No. 15, the Commission finds it appropriate to deny
BellSouth’s Motion for Reconsideration, thereby affirming its decision to adopt the Joint
Petitioners’ proposed language concerning disputes over alleged unauthorized access
to CSR information. However, the Commission does find it appropriate to alter the Joint
Petitioners’ proposed language to include specific time periods for action by an accused
Party, as outlined hereinabove.

ISSUED BY ORDER OF THE COMMISSION.

This the _8" day of February, 2006.

NORTH CAROLINA UTILITIES COMMISSION
Adt L MNousek

Gail L. Mount, Deputy Clerk

Commissioner Robert V. Owens, Jr. dissents from the majority's decision on
reconsideration on Finding of Fact No. 9.
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